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[ B-169035 ]

Awards—Informers—Rewards—By Foreign Governments

The reward monies which represent the values of the proceeds derived from
the sale of contraband articles seized by the Republic of Colombia acting upon
information furnished by an Air Force officer while temporarily attached to
the Colombian Air Force for training purposes are payable not to the officer
but to the United States pursuant to the principle of law that the earnings of
an employee in excess of his regular compensation gained in the course of, or
in connection with, his service belong to the employer, and the monies should
be covered into the Treasury. Even if the United States were not entitled to
the reward, its acceptance by the officer is precluded, absent congressional con-
sent, by Article 1, Section 9, Clause 8 of the United States Constitution, which
prohibits acceptance by public officers of presents, Emoluments, Office, or Title,
“of any kind whatever,” from a foreign State, and the reward constitutes an
“Emolument.”

To the Secretary of the Air Force, June 1, 1970:

Reference is made to letter dated February 6, 1970, and enclosures,
from the Principal Deputy Assistant Secretary (Financial Manage-
ment), Department of the Air Force, requesting a decision concern-
ing reward monies offered to Major Bryant Heston, United States Air
Force, by the Republic of Colombia. These monies represent the
value of a portion of the proceeds derived from the sale of certain
contraband articles seized by that Government acting upon informa-
tion supplied by Major Heston who at the time was temporarily at-
tached to the Colombian Air Force for training purposes.

Your Department’s request for decision has been assigned Sub-
mission No. SS-AF-1068 by the Department of Defense Military
Pay and Allowance Committee.

The record indicates that in April 1960, Major Heston was as-
signed the command of a small United States military training team
in the Republic of Colombia, the mission of which was to train and
increase the proficiency of selected aircrews of the Colombian Air
Force in special air operations. Those operations included specialized
techniques relating to troop and cargo airdrops, assault takeoffs and
landings, low-level navigation, loudspeaker operations and civic
action. The program was carried out at the Gomez-Nino Base at Vil-
lavicencio and conducted through the United States Air Force Mis-
sion to Colombia.

During one of the planned training missions, which was intended
to practice low-level navigation and parabundle drops, Major Hes-
ton, his Colombian Air Force student pilot, and another Colombian
officer by chance came upon a C—46 cargo plane unloading cargo onto
two trucks, which aroused their suspicions because of the unlikely
locale. After further investigation and identification of the plane,
which had taken off in an attempt to escape, Major Heston notified,
and otherwise assisted, Colombian military authorities, who dis-
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patched troops and a plane to the area in a successful effort to seize
the unloaded cargo, which was in fact contraband. The smuggler’s
plane was later captured in Panama. Major Heston was subsequently
notified that Colombia law provides that informants who supply in-
formation leading to the capture of contraband are entitled to 25 per-
cent of the total value of such contraband, and, therefore, that he was
entitled to a share of the value of the captured contraband.

In light of the foregoing the following two questions are presented
for our decision:

1. Is the United States entitled to all or any portion of Major Heston’s share
of the captured contraband since this United States Air Force officer was on
active duty and performing military duties at the time ol discovery and capture
of the Panamanian aireraft?

2. If the United States is not entitled to all of Major Heston’s share, would
acceptance by this officer of the value of any portion of the eaptured contraband
violate Article I, Section 9, Clause 8, of the Constitution of the Umnited States
which prohibits, without the consent of Congress, the acceptance by government
employees of any present or emolument from a foreign state?

It is a well-established principle of law that the earnings of an em-
ployee in excess of his regular compensation gained in the course of,
or in connection with, his services, belong to the employer and in
the case of officers and employees of the United States it long has
been the rule that amounts so received are, in effect, received for the
United States and are to be covered into the Treasury. See 37 Comp.
Gen. 29 (1957); 32 id. 454 (1953); and the authorities and cases
therein cited. Since Major Heston was on active duty and actually
performing military duties relating to his mission and in his ca-
pacity as an officer of the United States when he earned his share of
the value of the contraband, the United States is entitled to all of
Major Heston’s share thereof.

Even if it be held that the United States is not entitled to any por-
tion of Major Heston’s share of the reward monies, we are of the
opinion that his acceptance of such monies is precluded by the pro-
hibition contained in Article 1, Section 9, Clause 8, of the United
States Constitution. That clause provides as follows:

No Title of Nobility shall be granted by the United States: And no Person
holding any Office of Profit or Trust under them, shall, without the Consent of
the Congress, accept of any present, Emolument, Office or Title, of any Lind
whatever from any King, Prince, or foreign State. [Italic supplied.]

It is our view that the reward monies in question constitute an
“Emolument” within the meaning of the Constitutional provision.
“Emolument” is broadly defined as profit, gain, or compensation re-
ceived for services rendered. See Blacks Law Dictionary, Deluwe
Fourth Edition. Reward monies received for the service of supplying
information to public authorities would, in our opinion, fall within
the above definition.
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Further, it seems clear from the wording of the Constitutional
provision that the drafters intended the prohibition to have the
broadest possible scope and applicability. This is evidenced by the
fact that the provision bars the acceptance by public officers of pres-
ents, Emoluments, etc., “of any kind whatever” from a foreign State.

Accordingly, you are advised that, in our opinion, Major Heston’s
acceptance of the reward monies presently being offered by the Co-
lombian Government would violate Article 1, Section 9, Clause 8, of
the United States Constitution, absent the consent of the Congress.
Accordingly the second question is answered in the affirmative.

Since your Department’s letter requests that our decision be sent
to the Deputy Comptroller for Accounting and Finance, AFAACFA,
Headquarters, United States Air Force, Washington, D.C. 20330, we
are sending a copy of this decision to that official.

[ B-169091]

Transportation—Dependents—Military Personnel—Emergency,
Etc., Conditions—Natural Disasters

The movements of dependents, baggage, and household effects of members
of the uniformed services in unusual or emergency circumstances arising at
duty stations in the United States, such as Hurricane Camille, may not be au-
thorized under 37 U.S.C. 406(e), notwithstanding the authority is uot restricted
to overseas locations as is the authority in 87 U.S.C. 406(h), providing for
evacuation from disaster areas. The authority in section 406(e) for the move-
ment of dependents, baggage, and household effects from place to place in the
United States in unusual or emergency circumstances incident to some military
operation or requirement, affords no authority for such movements incident
solely to natural disasters, even though the movements may be in the best interest
of the member, his dependents, and the United States.

To the Secretary of the Navy, June 1, 1970:

In letter received here February 17, 1970, the Assistant Secretary
of the Navy (Manpower and Reserve Affairs) requested a decision
whether section 406 (e) of Title 37, U.S. Code, provides authority for
the movement of dependents, baggage and household effects of mem-
bers of the uniformed services in unusual or emergency circum-
stances arising at duty stations in the United States. The request
was assigned Control No. 70-6 by the Pier Diem, Travel and Trans-
portation Allowance Committee,

Section 406(e) of Title 37, U.S. Code, provides that when orders
directing a permanent change of station for the member concerned
have not been issued, or when they have been issued but cannot be
used as authority for the transportation of dependents, baggage and
household eftects, the Secretaries may authorize the movement. of
the dependents, baggage, and household effects and prescribe trans-
portation in kind, reimbursement therefor, or a monetary allowance
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in place thereof, in cases involving unusual or emergency circum-
stances including those in which—

(1) the member is performing duty at a place designated by the Secretary
concerned as being within a zone from which dependents should be evacuated;

(2) orders which direct the member’s travel in connection with temporary
duty do not provide for return to the permanent station or do not specify or
imply any limit to the period of absence from his permanent station; or

(3) the member is serving on permanent duty at a station outside the United
States, in Hawaii or Alaska, or on sea duty.

In his letter the Assistant Secretary says that when Hurricane
Camille approached the United States Gulf Coast in August of 1969,
military dependents located in the Gulfport and Biloxi, Mississippi,
areas as well as elsewhere along the predicted and actual path of that
storm were caused to evacuate their homes and to seek shelter at inland
locations. And, he states, due to the devastation wrought by the hurri-
cane, reestablishment of permanent residences in those coastal areas
has not in all cases been possible.

Also, he says that while allowances for evacuation from overseas
areas are authorized by Chapter 12 of the Joint Travel Regulations
based upon the provisions of 37 U.S. Code 405a, it appears clear that
it was the congressional intent in enacting that law to mnake the allow-
ances contemplated therein applicable solely to dependents who are
located at or are en route to overseas stations and not to dependents
evacuated from areas within the United States.

The Assistant Secretary refers to 38 Comp. Gen. 28 (1958), which
he says might be interpreted to indicate that the application of sec-
tion 406(e) with respect to evacuation zones contemplated by sub-
section (1) thereof, referred to overseas locations only. With respect
to this, he says that since the language was rendered in response to
an inquiry specifically addressing advance return of dependents from
overseas stations, he believes that it was not our intention in the use
of that language to impose such a restriction.

The Assistant Secretary’s question is not limited to any particular
circumstance. His discussion of the problem, however, indicates that
he is primarily concerned with the movement of dependents incident
to natural disasters such as that resulting from Hurricane Camille.

As a general proposition, section 406 of Title 37 of the United States
Code authorizes the transportation of dependents when the member
is ordered to make a permanent change of station. As an exception to
the orders requirement, subsection (e) of section 406 provides for the
movement of dependents, baggage and household effects in unusual
or emergency circumstances without regard to the issuance of orders
directing a change of station.

Subsection (e) was derived without substantive change from sec-
tion 303(c) of the Career Compensation Act of 1949, Ch. 681, 63 Stat.
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814. In 38 Comp. Gen. 28 (1958) we considered proposed changes
in the Joint Travel Regulations relating to the return under unusual
or emergency circumstances of dependents and household effects of
members of the uniformed services from overseas stations to the
United States prior to orders directing return of the members. We said
that the term “unusual or emergency circumstances” as used in sec-
tion 303(c) of the Career Compensation Act of 1949 had reference
to conditions of a general nature arising at overseas duty stations
which cannot readily be foreseen and which change in an unexpected
manner. We said further that the statute is concerned primarily with
emergencies deemed to require the movement of dependents, not the
member, and that, basically it authorizes the Secretaries to issue reg-
ulations providing for the early return of dependents and household
effects only because of actual conditions of an emergency nature
arising at overseas duty stations which justify such return and which
generally could not arise, or are most unlikely to arise in the case of
members serving in the United States.

The 1958 decision concerned the applicability of clause 1 of the
statute, quoted above, and as stated by the Assistant Secretary, it was
rendered in response to an inquiry specifically addressed to advance
return of dependents from overseas stations. Section 406 (e), however,
is not restricted to the movement of dependents located in overseas
areas and we have so held.

In 45 Comp. Gen. 159 (1965) we held that under the unusual and
emergency circumstance provision of section 406(e) the Joint Travel
Regulations could be amended to provide that members attached to
ships and staffs deployed away from home port or home yard (con-
templated to be for at least 1 year) on operational commitments in the
Western Pacific may be authorized transportation for dependents
and household effects to a designated place in accordance with para-
graph M7005 of the regulations.

In 45 Comp. Gen. 208 (1965) we concluded that under those pro-
visions (406(e)) the Joint Travel Regulations should be amended
to permit the movement of dependents, baggage and household effects
of members of the uniformed services, in the case of members who
are assigned to units which have been alerted for possible deployment
overseas, in the same manner and on the same basis as was authorized
for members assigned to restricted stations. In arriving at this con-
clusion we said that while the emphasis of the statutory provision is
upon the return of dependents from overseas stations prior to orders,
the legislative history indicates an intent to also provide authority
in unusual or emergency circumstances for the movement of dependents
and household effects between points in the United States.
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The unusual or emergency circumstances considered in the 1965
decisions, however, involved circumstances incident to military opera-
tions or military need. The movement of dependents for reasons
entirely unrelated to any military requirement was not involved.

Natural disasters such as Hurricane Camille would appear to be
entirely unrelated to any military operation or need and the question
whether any individual should leave the area threatened by such a
natural disaster appears, generally, to have been regarded as for deter-
mination by the individual concerned in the light of his or her particu-
lar circumstances. The military and civilian population are alike in
this respect and, when such a disaster has happened, needed assistance
has been provided by relief organizations and the Armed Forces
to all in need without regard to their military or civilian status. Inso-
far as we are aware, the statutory provisions relating to the trans-
portation of dependents have never been viewed as authorizing
transportation within the continental United States in such cases.

We recognized that, aside from any military requirements, it may
be in the interest of the member or his dependents and the United
States to evacuate dependents from an area in the United States
which has suffered a disaster such as that resulting from Hurricane
Camille. Statutory authority for the evacuation of dependents for
such reasons, however, is not provided by 37 UJ.S.C. 406 (e) but is con-
tained in 87 U.S.C. 406 (h). The provisions of 37 U.S.C. 406 (h) apply
only in the case of dependents who are located in overseas areas. 47
Comp. Gen. 775 (1968).

In line with the foregoing, it is our opinion that 37 U.S.C. 406(e)
provides authority for the movement of dependents and household
effects from place to place in the United States in unusual or emergency
circumstances incident to some military operation or requirement.
We do not, however, find any sound legal basis for concluding that
section 406 (e) affords authority for such movements incident solely
to natural disasters even though the movements may be in the best
interest of the member or the dependents and the United States.

Your question is answered accordingly.

[ B-169528 1

Pay—Retired—Annuity Elections for Dependents—Withdrawal
From Participation—Attempt After Retirement to Change Election

A member of the uniformed services who had elected option 3 at one-half reduced
retired pay under the Retired Serviceman’s Family Protection Plan. on ;\Iay 9,
1967, for wife and children, and who shortly after the election lost his wife and
remarried, may not have his request for revocation of his election made before
his transfer to the Fleet Reserve on July 7, 1969, considered as the requested
change does not “reflect” the changed status in marital or dependency status
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contemplated by the 1968 amendment to the Plan, nor may his alternative request
made after his transfer to provide only for his children be considered as it was
not received within 2 years of the date of his wife’s death. However, the member
may on the basis of the application made after transfer withdraw from the
Plan under 10 U.8.C. 1436 (b), effective on the first day of the seventh month after
the month in which the application was received.
Pay—Retired—Annuity Elections for Dependents—Revision of
Plan—Status Changes

The election of option 3, at one-fourth reduced retired pay, combined with
option 4, under the Retired Serviceman’s Family Protection Plan by a Navy
officer who prior to his placement on the retired list pursuant to 10 U.8.C. 6323,
married and acquired a child, may not be changed to option 2, at one-half retired
pay with option 4, as the officer’s initial election became effective when he
acquired eligible beneficiaries and, therefore, the change is not the status change
contemplated by the 1968 amendment to the Plan. Moreover, even if the change
met the requirements of the 1968 act, the change involving an increase in annuity
from one-fourth to one-half of the officer’s reduced retired pay would be pre-
cluded by 10 U.S.C. 1431(c), which permits an otherwise proper change of
election only if such “change does not increase the amount of the annuity.”

To Lieutenant H. F. Beerman, Department of the Navy, June 1,

1970:

Further reference is made to your letter dated February 25, 1970,
your file XO:JMS:mlo 7220/224 383 90, 470 785, requesting an ad-
vance decision as to whether revocation and modification of elections
of options under the Retired Serviceman’s Family Protection Plan,
10 U.S.C. 1431-1446, submitted by Thomas M. Allison, BMCS,
USNFR, and Lieutenant Commander Harry F. Snyder, USNR (Re-
tired), respectively, may be considered changes in marital or de-
pendency status under 10 U.S.C. 1481 (c). Your request was forwarded
to this Office by second endorsement of the Director, Navy Military
Pay System and has been assigned Number DO-N-1075 by the
Department of Defense Military Pay and Allowance Committee.

In your letter it is stated that Mr. Allison was transferred to the
Fleet Reserve on July 7, 1969, pursuant to 10 U.S.C. 6330, and that
on May 9, 1967, he made a valid election of option 3 at one-half reduced
retired pay under the Retired Serviceman’s Family Protection Plan.
The beneficiaries listed were his wife Joan and his five children. His
wife died on June 24, 1967, and on August 17, 1968, he married
Mary F. O’Malley. On April 10, 1969, a request for revocation of his
election of options of May 9, 1967, was received in the Navy Family
Allowance Activity. Mr. Allison stated that his reason for revoca-
tion was the death of his wife and financial hardship. By letter dated
July 17, 1969, he stated that if revocation was not possible he wished
to provide protection for his children only.

Tt is reported that Lieutenant Commander Snyder was placed on
the retired list on July 1, 1969, pursuant to 10 U.S.C. 6323, and that
on September 11, 1959, he executed a valid election of option 3 at
one-fourth reduced retired pay, combined with option 4, under the
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Retired Serviceman’s Family Protection Plan. At the time of this elec-
tion he was not married. On October 8, 1966, he married Betty Lou
Ruble and a child was born of this marriage on November 26, 1967.
The first notification of his marriage and the birth of the child was on
the date of receipt of an election of options form dated June 3, 1969,
requesting a change in the prior election to option 2 at one-half retired
pay, combined with option 4.

Public Law 90-485, August 13, 1968, 82 Stat. 751, was enacted to
amend the Retired Serviceman’s Family Protection Plan, 10 U.S.C.
1431-1446. The purpose of this amendment was to encourage greater
participation in the plan through the liberalization of certain pro-
visions of the law. H. Rept. No. 951, 90th Cong., 1st sess., pages 9-10,
on the proposed amendment [H.R. 12323] contains the following per-
tinent statement :

To overcome the widespread criticism that participants cannot revoke or
modify an election within the preelection period (3 years preceding retirement,
under current law; 2 years, under the present proposal), this proposal would
permit, in the event of death of the spouse, divorce, or remarriage and the acquisi-
tion of a child or children, a change or revocation so long as the amount of the
annuity does not exceed that of the original election. As presently constituted,
within the preelection period, with option 1 (wife only), should the wife die or be
divorced, the children of the marriage may not receive an annuity unless the
election option 2 was also in effect. Should the member with option 2 (children
only) remarry, he cannot modify his survivor protection plan to provide for the
new spouse. The need to liberalize this aspect of the “preelection rule” has long
been contended by the participants, and their attitude is reflected in the continu-
ing low rate of participation.

The foregoing statement points out why adjustments were needed
and indicates the type of problem which was intended to be remedied
by the enactment of the amendment of section 1431(c). The pertinent

provisions of that section are:

* * * The elector may, however, before the first day for which retired or
retainer pay is granted, change or revoke his election (provided the change does
not increase the amount of the annuity elected) to reflect a change in the
marital or dependency status of the member or his family that is caused by death,
divorce, annulment, remarriage, or acquisition of a child, if such change or revo-
cation of election is made within two years of such change in marital or
dependency status.

It appears that the Congress did not intend that section 1431(c)
should provide a means of releasing a member from the commitment
of a prior election simply on the occurrence of a change in the marital
or dependency status of the elector or his family caused by one or more
of the listed factors, but rather, that such section was designed to allow
him to make a change or revocation when the change in his family’s
status renders his prior election inappropriate.

Certain changes in marital or dependency status do not warrant a
change in election. For example, a member with option 8 (family
option) has a wife and three children and one of the children dies. If
the section were interpreted in such a manner as to permit a change
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or revocation because of the death of his child, we think this would
be contrary to the intent of the Congress. That intent is expressed by
the use of the words “to reflect.” In our view those words require a
reading of section 1431 (c) so as to permit a change or revocation in-
dicative of or bearing a close relationship to the actual change in the
marital or dependency status of the elector or his family.

Mr. Allison has in fact had two changes in his marital and depend-
ency status. The first occurring on the death of his wife Joan, the
second occurring on his remarriage to Mary. Although he, by virtue
of his remarriage, had a wife and children at the time of his transfer
to the Fleet Reserve, section 1431(c) permits, within 2 years from
a change in marital or dependency status, a change of an election to
reflect that change in status. Thus, Mr. Allison had 2 years from the
date of Joan’s death to change his election to indicate that she had
died. He had provided an annuity for his wife Joan and on her death
or remarriage for his children. A revocation of that election would go
far beyond reflecting her death in his election of options.

While Mr. Allison’s second attempted change, coverage for his
children only, would seem to meet the requirements of section 1431(c)
in that it appropriately reflects his change in family status, it presents
a question as to the timeliness of the change. His wife Joan died on
June 24, 1967. While the attempted revocation of option 3 dated
April 7, 1969, was timely made, the alternative proposal, to provide
for his children only, was dated July 17, 1969. In the light of the
preceding discussion relating to section 1431(c), it appears that Mr.
Allison’s attempted revocation was an action not open to him, one not
authorized by law, and hence must be disregarded in determining the
question of whether a change was made within the period of time
specified in the statute. His alternative of coverage for his children
only clearly is a new and different change. Such alternative was not
received by the proper authorities within 2 years of the date of his
wife’s death, and therefore cannot be considered effective. Cf. 3¢ Comp.
Gen. 555 (1955).

Section 303 of the regulations for the Retired Serviceman’s Family
Protection Plan provides that :

A member may have a different lawful spouse at the time of retirement from

the lawful spouse he had at the time of election. The lawful spouse at the time

of retirement is the spouse eligible for an annuity at the time of the member’s
death, * * *

It thus appears that Mr. Allison did have an eligible spouse and chil-
dren on the date of his transfer to the Fleet Reserve and that his elec-
tion of option 3 of May 9, 1967, was still in effect at that time.
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The provisions of 10 U.S.C. 1436(b) may be for application in this
case. That section provides:

(b) Under regulations prescribed under section 1444(a) of this title, the
Secretary concerned may, upon application by the retired member, allow the
member—

(1) to reduce the amount of the annuity specified by him under section 1434
(a) and 1434(b) of this title but to not less than the prescribed minimum; or

(2) to withdraw from participation in an annuity program under this title;

* ® & ] * * *
A retired member may not reduce an annuity under clause (1) of this subsection,
or withdraw under clause (2) of this subsection, earlier than the first day of the
seventh calendar month beginning after he applies for reduction or with-
drawal. * * *

Section 406 of the regulations for the Retired Serviceman’s Family
Protection Plan providesin part:

A retired member who is participating in the Plan may revoke his election
and withdraw from participation, or he may reduce the amount of the survivor
annuity ; however, an approved withdrawal or reduction will not be effective
earlier than the first day of the seventh month beginning after the date his
application is received by the Finance Center controlling his pay record. * * #
No amounts by which a member’s retired pay is reduced may be refunded to,
or credited on behalf of, the member by virtue of an application made by him
under this section.

Under the foregoing provisions of law and regulations we think
Mr. Allison may withdraw from the plan. Although at the time of his
attempted revocation he was not entitled to retainer pay, we see no
reason why his application dated July 17, 1969, may not be considered
as an application for withdrawal under 10 U.S.C. 1436 (b), if he so
desires. In that event his application would be effective on the first
day of the seventh month after the month in which such application
was received.

Lieutenant Commander Snyder by his election of option 3 (family
plan) on September 11, 1959, made provision for the possibility that
he would marry and acquire children before his retirement. Section
301a of the regulations for the Retired Serviceman’s Family Protec-
tion Plan provides:

All legal beneficiaries described in Section 102 must be named at the date
of retirement pursuant to the option elected. Although a member without depend-
ents may make an election, it will not be effective unless he has eligible
dependents at the time of his retirement.

Thus, Lieutenant Commander Snyder by virtue of his marriage
and the birth of his child before his retirement acquired the eligible
beneficiaries to make his 1959 election of option 3 effective. The birth
of the child on November 26, 1967, does not appear to be a change in
the marital or dependency status of the elector or his family which
could be reflected by a change of his election of option 3 to option 2,
for the reason that the change in his marital or dependency status had
already been provided for by his initial election.
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Also for consideration in this matter is the language of section 1431
(c¢) which permits an otherwise proper change of election only if such
“change does not increase the amount of the annuity.” Lieutenant
Commander Snyder’s proposed change of election would have in-
volved an increase in the annuity from one-fourth to one-half of his
reduced retired pay.

[ B-169673 ]

Gratuities—Reenlistment Bonus—Critical Military Skills—Lost
Time Periods—Effect on Payment Entitlement

The payment of the third annual installment of the variable enlistment bonus
provided by 37 U.S.C. 808(g) to a member who subsequent to his reenlistment
on March 2, 1967, for a 6-year period lost 401 days of service in 2 years should
be withheld until the member actually performs service sufficient to count as 2
years toward the completion of his reenlistment period. The authority to pay
equal yearly installments of a variable reenlistment bonus to members having a
critical skill, contemplates that a year of service in the enlistment period will be
completed before the next installment is paid. The reenlistment bonus and the
variable reenlistment bonus are reenlistment inducements and, therefore, to pay
a variable renlistment bonus to a member who had been AWOL for a substantial
part of the payment year would be inconsistent with the basis for which the
bonus was authorized.

To Major Ronald R. McGee, Department of the Army, June 1, 1970:
Your letter of March 9, 1970, forwarded here by letter of the Office
of the Comptroller of the Army (FCISC-FPM) dated April 24, 1970,
requests a decision whether the third annual installment of the variable
reenlistment bonus may be paid to Private First Class Richard M.
Dougherty, 164-34-0852, at this time under the circumstances related
below. Your request for decision was assigned D. O. No. A~1078 by
the Department of Defense Military Pay and Allowance Committee.

You say that the enlisted man reenlisted on March 2, 1967, for a
period of 6 years and was paid the first reenlistment bonus of $1,162.80
and the first installment of the variable reenlistment bonus of $581.40
on March 8, 1967, plus a second installment of $581.40 on December 20,
1968. You say also that since March 2, 1967, the member has 401 days
lost time, 276 days since March 2, 1968, and 97 days since March 2,
1969, and that therefore a reasonable doubt exists whether this member
will complete his current term of enlistment and whether an over-
payment of variable reenlistment bonus could be recovered from the
currently accruing pay if he were to receive a discharge prior to the
expiration of his enlistment.

You suggest that, since the basic regulation (paragraphs 10913
and 10915, Department of Defense Military Pay and Allowances En-
titlements Manual) states that installment payments of the variable
reenlistient bonus “are payable on the anniversary date in each year
of the reenlistment period” and will be settled upon discharge, a mem-
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ber could be absent without leave for the majority of the year and
return for the sole purpose of receiving the variable reenlistment bonus
payment.

Insofar as is material here, subsection (g) of 87 U.S.C. 308 provides
that under regulations prescribed by the Secretary of Defense a mem-
ber who is designated as having a critical military skill and is entitled
to a reenlistment bonus under subsection (a) thereof upon his first
reenlistment may be paid an additional amount not more than four
times the amount of that bonus and that such additional amount shall
be paid in equal yearly installments in each year of the reenlistment
period.

In decision of January 4, 1966, 43 Comp. Gen. 879, this Office said
that there appears to be nothing in the law which suggests that the
Secretary of Defense may, by regulation, deny or curtail payment of
the variable reenlistment bonus, or of any part thereof, after the right
thereto has vested in the member at the time of reenlistment “nor in
any manner curtail the subsequent payment or payments of any por-
tion of such variable reenlistment bonus” by requiring the member to
continue to qualify, by tests or otherwise, in the critical military skill
or to satisfactorily perform his duties in the specialty for which the
variable reenlistment bonus was authorized.

In that decision, however, this Office also held that a member who
voluntarily or because of his misconduct, does not complete his enlist-
ment and is discharged under such circumstances must refund the
unearned portion of the variable reenlistment bonus as provided in
subsection (e) of 37 U.S.C. 308 and is not entitled to payment of any
remaining unpaid installments thereof. We there said that subsection
(e)—

* * * i35 the sole statutory authority to curtail the amount of variable reenlist-
ment bonus and since Congress has prescribed no other condition of entitlement
or recoupment * * * regulations issued by the Secretary * * #* may not preclude
the payment of any remaining unpaid installment of variable reenlistiment bonus
except in accordance with the provisions of subsection (¢).

Section 972 of Title 10, U.S. Code, makes enlisted members liable to
make good the time lost prior to discharge. If such lost time during an
enlistment is not made good before discharge, a pro rata part of any
bonus paid must be recouped at the time of discharge. Paragraphs
10923 and 10924, Department of Defense Military Pay and Allowances
Entitlements Manual; 33 Comp. Gen. 513 (1954).

The equal yearly installments authorized by subsection (g) of section
308 to be paid “in each year of the reenlistment period” normally would
be paid after the member has completed 1, 2, or 8 years of service in his
enlistinent period and we think that provision contemplates that a year
of service in the enlistment period will be completed before the next in-
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stallment is authorized to be paid. The reenlistment bonus and the vari-
able reenlistment bonus are authorized as inducements for reenlistment
for service and to say that the second variable reenlistment bonus in-
stallment, for example, should be paid to a member on the first anni-
versary of his reenlistment if he has been AWOQOL for a substantial part
of that first year would seem entirely inconsistent with the basis on
which the bonus is authorized.

It is our view that in such a case where the enlisted man voluntarily
fails to complete a year of service in his enlistment after payment of an
installment of the variable reenlistment bonus the next installment
should not be paid until he completes that year of service. Hence, pay-
ment of the third installment of the variable reenlistment bonus in the
present case should be withheld until the member has actually per-
formed service sufficient to count as 2 years toward the completion of
his reenlistment period. The voucher is returned herewith.

[ B-169378 }

Military Personnel—Separation—Concurrent Payment of Per
Diem and Mileage Allowance

The payment of per diem to a member of the uniformed services who returned
to his permanent duty station from a temporary duty assignment on the day he
is separated from the service is not prohibited by the fact that the member inci-
dent to his separation is entitled to the mileage allowance prescribed by para-
graph M4157-1a of the Joint Travel Regulations, and defined as an allowance
intended to cover the cost of transportation, subsistence, lodgings, and other re-
lated expenses, notwithstanding paragraph M4151 prohibits the payment of mile-
age and per diem on the same day. The mileage allowance is not authorized for
any specific date but for a prescribed distance, whether or not travel is performed
and, therefore, paragraph M4151 may be amended to authorize the payment of
per diem incident to temporary duty on the day a member is separated or released
from active duty.

To the Secretary of the Navy, June 2, 1970:

By letter of March 3, 1970, the Assistant Secretary of the Navy
(Manpower and Reserve Affairs) requested a decision whether para-
graph M4151 of the Joint Travel Regulations may be amended to
provide that otherwise proper payment of per diem to a member for
travel to his permanent station on the day of separation from the
service at that station will not be prohibited by reason of the payment
of mileage incident to such separation. The request was assigned
Control No. 70-12 by the Per Diem, Travel and Transportation Allow-
ance Committee.

The Assistant Secretary says that paragraph M4157-1a of the Joint
Travel Regulations provides that a member on active duty who is sep-
arated from the service or relieved from active duty will be entitled to
mileage from last duty station to home of record or the place from
which he was ordered to active duty and that payment of such mileage
may be made without regard to the performance of travel.

417-514 0—T71——2
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The Assistant Secretary says that paragraph M4151 of those regula-
tions defines mileage as an allowance to cover the average cost of first
class transportation including sleeping accommodations, cost of sub-
sistence, lodging, and other incidental expenses directly related to the
travel. That paragraph further specifies that in no case will mileage
and per diem be allowed for the same day.

The Assistant Secretary says that in applying these two provisions
confusion exists concerning a member’s entitlement to otherwise proper
payment of per diem for the day of arrival at his last duty station
when the member is separated on the same day and hence paid mileage
incident to the separation. He says that since such mileage is paid
without regard to performance of travel, it is unrelated to per diem
and should have no bearing on the member’s entitlement to the latter.

Section 404 (a) of Title 37, U.S. Code, provides that under regula-
tions prescribed by the Secretaries a member is entitled to travel and
transportation allowances under various circumstances including when
away from his designated post of duty, and upon separation from the
service or release from active duty, from last duty station to his
home or the place from which ordered to active duty. Section 404 (f)
of the same title provides that travel and transportation allowances
for the latter travel may be paid whether or not the member performs
the travel involved.

Section 404(d) of Title 87, U.S. Code, provides that the travel and
transportation allowances authorized for each kind of travel “may
not be more than one of” the following :

(1) transportation in kind, reimbursement therefor, or a monetary allowance
in place of the cost of transportation at a rate that is not more than 7 cents a
mile based on distances established, over the shortest usually traveled route,
under mileage tables prepared under the direction of the Secretary of the Army;

(2) transportation in kind, reimbursement therefor, or & monetary allowance
as provided by clause (1) of this subsection, plus a per diem in place of sub-
sistence of not more than $25 a day; or

(3) a mileage allowance of not more than 10 cents a mile based on distances
established under clause (1) of this subsection.

That provision was derived without substantial change from section
303(a) of the Career Compensation Act of 1949, 63 Stat. 813, which
like prior similar statutes did not authorize payment of both mileage
and per diem to members for the same travel status period. It is for
that reason that we have held that mileage and per diem are mutually
exclusive methods of payment for travel and that the payment of
mileage and per diem for the same day, even though not the same
part of the day, is precluded. 36 Comp. Gen. 753 (1957), and 47 Comp.
Gen. 724 (1968).

Since per diem allowances include costs of quarters, subsistence, and
other incidental expenses related thereto, it is evident that the provi-
sions in paragraphs M4151 and M4201 denying authority for payment
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of per diem and mileage for the same day have as their purpose the
prevention of duplication of allowances. 44 Comp. Gen. 751 (1965).

In the present situation, as we understand it, the member would
travel to his permanent station on the day of separation under orders
directing his return from temporary duty. Under the provisions of
paragraphs M4201-4 and M4205 of the Joint Travel Regulations
he would be entitled to per diem for the portion of the day involved
in returning to the permanent duty station except for the fact that
he will be paid mileage incident to separation or release from active
duty on that day. Under paragraph M4157-1 of the Joint Travel
Regulations he will be entitled to such mileage from his last station
to home of record or the place from which he was ordered to active
duty and it is authorized without regard to the performance of travel.

In these circumstances, while such members will, in most cases,
depart from their last duty station on the day of separation or release
from active duty, the mileage due is not paid for the performance
of travel on any specified dates, payment being authorized for the
prescribed distance whether or not any travel is performed.

Therefore, the provisions of section 404 of the statute authorizing
the payment of a mileage allowance as one of the mutually exclusive
methods of payment for travel performed by members do not appear
to require the conclusion that the payment of such an allowance ac-
cruing on the day of separation or release from active duty, for which
no travel is required, precludes the payment of per diem incident to
temporary duty on that day.

Accordingly, we would not object to an amendment to paragraph
M4151 of the regulations, as proposed.

[ B-160591

Husband and Wife—Divorce—Validity—Foreign

Although 47 Comp. Gen. 286 held that because of the uncertainty of section
250 of the New York State Domestic Relations Laws concerning foreign
divorces, after September 1, 1967, the effective date of section 250, Rosenstiel
v. Rosenstiel, 16 N.Y. 2d 64, 209 N.E. 2d 709, would no longer be viewed as
constituting a judicial determination of a Mexican divorce for the purposes of
the payment of quarters allowances, on the basis that in Rose v. Rose and
Kakarapis v. Kakarapis, the lower New York courts subsequent to the enact-
ment of section 250, followed the Rosenstiel case in upholding the validity of
a bilateral Mexican divorce, these decisions will be accepted as authoritative
judicial determinations that the Rosenstiel case is for application in determining
the validity of Mexican divorces obtained in like situations both before and
after September 1, 1967. 47 Comp. Gen. 286, modified.

To the Secretary of Defense, June 5, 1970:

Further reference is made to letter dated March 26, 1970, from
the Deputy Assistant Secretary of Defense (Comptroller) requesting
our decision whether the rule stated in 47 Comp. Gen. 286 (1967) has
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been affected by subsequent judicial decisions discussed in an en-
closed copy of Department of Defense Military Pay and Allowance
Committee Action No. 439.

In its discussion of the question the Committee says that it was
held in 47 Comp. Gen. 286 (1967) that the decision of the New
York Court of Appeals in Rosenstiel v. Rosenstiel, 16 N.Y. 2d 64,
209 N.E. 2d 709 (1965), may not be viewed as constituting a judicial
determination of the validity of foreign state (usually Mexican)
divorces obtained by New York domiciliaries on or after Septem-
ber 1, 1967, the effective date of section 250 of the Domestic Relations
Laws of the State of New York, for the purpose of payment of
quarters allowances.

In the Rosenstiel decision the New York Court of Appeals held
that a divorce granted by a Mexican court which conforms to Mexican
law should be recognized in New York if the Mexican court acquired
jurisdiction of the parties by the plaintiff’s signing a municipal
register of residents and physically appearing before the court and
presenting a petition for divorce and if the defendant appeared
by a duly authorized attorney who filed an answer submitting to the
court’s jurisdiction and admitting the allegations of the petition. The
court held the divorce was valid even though it was granted on
grounds not accepted in New York and the plaintiff was physically
present in Mexico for a brief period of only about 1 hour, and no
domicile of either party is shown within the Mexican jurisdiction.

The Committee refers to the decision rendered by the Family Court
of Montgomery County, New York, in Kakarapis v. Kakarapis, 58
Misc. 2d 515, 296 N.Y.S. 2d 208 (1968) The Committee says the court
guled that in view of certain judicial precedents established by the
gourts prior to September 1, 1967, the validity of a bilateral foreign
state divorce of the New York residents obtained on or after that
date would not be questioned, i.e., would be deemed valid, even
though neither of the parties to the divorce had perfected a bona fide
domicile in the foreign nation.

Further, the Committee says that on October 9, 1968, at page 19,
column 4, in the New York Law Journal, it is reported that the
New York Supreme Court, Queens County, at a Special Term, in
a case, ose v. Rose, reached a somewhat similar conclusion. Also, the
Committee refers to an article appearing in the “Family Law
Quarterly,” volume 2, June 1968, pages 174-181, by Mr. Elliott L.
Biskind, identified as a member of the New York Bar and Editor-
in-Chief of Boardman’s New York Family Law With Forms (1967).

The Committee states that it appears to be the author’s views that
section 205 [250] of the Domestic Relations Law of the State of
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New York creates merely a rule of evidence in order to simplify the
difficulty and expense of a divorced spouse in attempting to obtain
a declaratory judgment that he or she remains the spouse of the
one who sought the divorce; that under section 250 the presumption
of the validity of the divorce still exists and the burden of showing
its invalidity is upon its assailant who must establish the foreign
country’s lack of jurisdiction over the marital status as well as over
the parties; and that in enacting section 250 the state legislature had
no intention to, and did not, affect the Rosenstiel case.

The Committee also states that there have been instances where
military members, relying on advice from New York attorneys that
foreign state divorces granted on or after September 1, 1967, are
recognized under New York law, have in good faith contracted mar-
riages in which one of the parties had been granted an earlier (but
on or after September 1, 1967) Mexican divorce. In addition, the
Committee says it is understood that it is not uncommon for New
York attorneys to arrange such divorces. Nevertheless, the Commit-
tee states that under the current rule, the member does not qualify
for payment of basic allowance for quarters as a member with
dependents.

Our decision 47 Comp. Gen. 286 (1967) considered several questions
concerning the validity of Mexican divorces for the purposes of pay-
ment of quarters allowances particularly with respect to Mexican
divorces obtained by members of the Armed Forces domiciled in the
State of New York after the effective date of section 250, Domestic
Relations Law, McKinney’s Consolidated Laws of New York.

In question 3 we were asked whether the provisions of section 250
of the Domestic Relations Law require the conclusion that on or
after September 1, 1967, any service member within its purview who
obtains a Mexican divorce must have that divorce decree recognized
as valid by a court of competent jurisdiction of the State of New
York before he may be considered entitled to basic allowance for
quarters in behalf of a wife of a second marriage.

In answering question 3, we stated that the provisions of section
250 were enacted in conjunction with a general revision of the New
York divorce law and while their impact on the Rosenstiel type case
is not clear, they clearly represent a substantial change in State law.
We concluded that the Rosenstiel case may not be viewed as consti-
tuting a judicial determination of the validity of Mexican divorces
obtained after September 1, 1967, the effective date of section 250.

The first direct judicial pronouncement concerning the validity of
bilateral Mexican divorce decrees procured after the enactment of
section 250 of the Domestic Relations Law appears to be the decision
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of the New York Supreme Court, Queens County in Rose v. Rose,
N.Y. Law Journal, October 9, 1968. In that case the plaintiff-wife
brought an action for divorce based upon cruel and inhuman treat-
ment. A notice of appearance on behalf of the defendant-husband was
filed, but the husband did not answer the complaint.

In the course of the trial on June 11, 1968, the plaintiff’s attorney
introduced in evidence a bilateral Mexican decree of divorce dated
March 20, 1968. The defendant husband did not assert the prior action.
The court dismissed the complaint, however, stating that it would not
permit a judgment for divorce to be entered in the absence of a pre-
requisite showing of the existence of a valid marriage. The Rosenstiel
decision was cited as upholding the validity of such Mexican divorces.
The court, on its own initiative, granted judgment dismissing the
complaint and judgment was entered accordingly.

While the court did not mention section 250 or its effective date,
September 1, 1967, it is reasonable to assume that the court considered
the statute when reaching its decision. Thus, what appears to have
been the first New York decision concerning a Mexican divorce ob-
tained after September 1, 1967, followed the Rosenstiel decision in
upholding the validity of the bilateral Mexican divorce.

In Kakarapis v. Kakorapis, 296 NYS 2d 208 (1968), the petitioner
instituted a proceeding for support in the Family Court, Montgomery
County, New York, alleging in substance that she was then the wife
of respondent and mother of respondent’s eighteen year old daughter.
The respondent conceded legal responsibility for the support of his
daughter, but denied responsibility for the support of the petitioner,
contending that she was no longer his wife. He contended that a Mexi-
can divorce decree granted on November 7, 1967, dissolved the mar-
riage. The petitioner contended that the Mexican decree of divorce
is a nullity because of the provisions of section 250 of the Domestic
Relations Law, the respondent having returned to the State of New
York to resume his residence following the divorce. In its opinion,
the court said the question to be decided was the effect of section 250,
if any, on the law of the State of New York as enunciated in the
losenstiel case.

The court pointed out that section 250 was enacted almost two years
after the Rosenstiel decision was rendered and stated “Surely this
landmark decision affecting matrimonial jurisprudence was well-
known to the legislature when that section was enacted. Had New
York legislators sought to nullify the effect of the Rosenstiel decision
on foreign divorces, then certainly more decisive and comprehensive
language could have been chosen.” The court also discussed the de-
cision in Rose v. Rose, considered above, as supporting the view that
section 250 did not affect the Rosenstiel decision. The court decided
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that section 250 does not overthrow the Rosenstiel principle of law
that a bilateral Mexican divorce is valid and denied petitioner an
order providing for her support.

With respect to the jurisdiction of the Family Court of Montgomery
County, New York, to consider the matter of divorce between the
parties, under section 115, The Family Court Act, McKinney’s Con-
solidated Laws of New York, the Family Court has exclusive original
jurisdiction over substantially all aspects of family life, except ac-
tions for separation, annulment or divorce. Jurisdiction over these
actions is constitutionally reserved to the Supreme Court.

In the Kakarapis case involving a proceeding for support brought
by the petitioner as wife of the respondent, it would seem that the
Family Court necessarily had the authority to determine whether
there was a valid and subsisting marriage, including the question of
the validity of the Mexican divorce.

While, as far as we are aware, no appellate decision in New York
has as yet been rendered on the validity of bilateral Mexican divorces
procured after September 1, 1967, the decisions in lower courts cited
above sustaining the validity of bilateral Mexican divorces reflect im-
pressive judicial opinion that section 250 did not modify the Rosenstiel
decision and that it is still the law in New York. In this connection, see
Butler v. Butler, 239 A. 2d 616, 619, in which the District of Columbia
Court of Appeals in an opinion by Judge Kelly written after Septem-
ber 1, 1967, cites the Rosenstiel case as the law in New York.

Therefore, in the absence of any judicial determination to the con-
trary, the decisions in the Rose and Kakarapis cases will be viewed
as authoritative judicial determinations that the Rosenstiel case is
for application in determining the validity of Mexican divorces ob-
tained in like situations both before and after September 1, 1967.

Our answer to question 3, 47 Comp. Gen. 286 (1967) is modified
accordingly.

[ B-165543 ]

Pay—Retired—Annuity Elections for Dependents—Revocation,
Etc.—Ineffective

An Army officer who when informed that he may not revoke the reduced annuity
provided for his wife under the Retired Serviceman’s Family Protection Plan
requested on date of retirement, and that he may only further reduce the an-
nuity or withdraw from the Plan pursuant to 10 U.S.C. 1436(b), and that his
request would be considered a withdrawal, selects a further annuity deduction
with the explanation he was not previously aware of the selections available
to him, is considered to have submitted a proper application for a reduced an-
nuity. Where a member’s request for a change in election overlooks certain
factors, Secretarial approval should be withheld until the doubt is resolved,
and if the member was informed that his doubtful request will be considered an
application for reduction or withdrawal, such a request is only a “proper appli-
cation” upon affirmation.
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To the Secretary of the Army, June 11, 1970:

Further reference is made to letter of May 4, 1970, from the Assist-
ant Secretary of the Army (Financial Management), requesting a
decision in the case of Brigadier General Norman E. Peatfield, as to
the treatment to be accorded his request for revocation and subsequent
application for a reduction in annuity he elected under the Retired
Serviceman’s Family Protection Plan, 10 U.S.C. 1431-1446. The letter
states that this request has been assigned submission No. SS-A 1071
by the Department of Defense Military Pay and Allowance
Committee.

It is reported that on March 19, 1965, General Peatfield elected
Option I with Option IV at one-half reduced retired pay. On Septemn-
ber 17, 1965, a change from one-half to one-fourth reduced retired pay
was filed by the officer. He retired from active duty on September 1,
1969. Option I at one-fourth of full retired pay was established effec-
tive September 1, 1969.

General Peatfield, by letter dated September 1, 1969, requested that
his options under the plan be “revoked.” Subsequently the Finance
Center, U.S. Army, advised the officer by letter of September 23, 1969,
that a retired member may not revoke an election but that he can either
reduce the amount of the annuity elected or withdraw from participa-
tion in the plan under the provisions of 10 U.S.C. 1436 (b) (1) or (2).
This letter also informed the officer that his letter dated September 1,
1969, would be considered as a request for withdrawal from the plan,
and would be effective April 1, 1970, the first day of the seventh month
following the month of application. In response General Peatfield in
letter dated September 30, 1969, stated that if permitted, rather than
withdraw from participation in the plan, he would like to reduce the
smount of the annuity to his wife to $200 per month. The stated reason
for this action being that he was not previously aware of the selec-
tions available to him. In view of the doubt which his reply raised as
to the member’s intent to request a withdrawal, the application has not
been formally approved.

The Assistant Secretary in his letter states:

In a decision of the Comptroller General, 48 Comp. Gen. 353, in response to a
Secretarial request based on MPAC Committee Action No. 424, it was held that
under the law (PL 90-485) the Secretary was without discretion to allow or dis-
allow an application based on his determination as to whether the withdrawal
(or reduction) was in the best interest of the retired member or his beneficiaries.
The Comptroller General significantly added that “* * * in the absence of evi-
dence indicating that he has overlooked certain factors or information which
should be brought to his attention, his application under the reduction/with-
drawal provisions of the new law should be approved as a matter of course.”

In the same decision, it was also held that the Secretary could not approve an
application (under 10 U.S8.C. 1436(b)) and later cancel the approval prior to
the effective date; nor could the Secretary properly defer his approval action
until the (6 month) waiting period had nearly expired, but must act within a
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reasonable time after receiving the application. And finally, that & member may
not cancel his application prior to the Secretary’s approval of the application nor
cancel the application after approval and before the effective date. As to mem-
ber’s attempted cancellation prior to approval, the Comptroller General stated
that the six-month waiting period (between application and effective date) was
not intended to afford the member a period in which to vacillate between staying
in or withdrawing and that “a proper application” for withdrawal (or reduc-
tion) received by the proper authority becomes effective the first day of the
seventh month after he applies.

In light of the foregoing facts and decision, and due to the language
of the request dated September 1, 1969, the Assistant Secretary ex-
presses doubt as to whether it was a valid application, which would
require approval.

In 48 Comp. Gen. 353, 355 (1968), it was stated that:

* * * The member involved has the best knowledge of his own financial situa-
tion or other circumstances which might motivate him to make an election under
10 U.8.C. 1436 (b) (1) or (2) and in the absence of evidence indicating that he has
overlooked certain factors or information which should be brought to his atten-
tion, his application under the reduction/withdrawal provisions of the new law
should be approved as a matter of course.

It seems clear that on September 1, 1969, General Peatfield wanted
to get out of the program. However, the fact that he used the term
“revoked” raises doubt as to the extent of the information he had at the
time of his request, concerning reduction of the annuity and withdrawal
from the plan. His letter of September 30, 1969, indicates that he was
not aware of the selections open to him at the time of his attempted
revocation. We are of the opinion that the record before us indicates
that he had “overlooked certain factors or information which should
be brought to his attention.” Thus, in a case such as this, where doubt
exists as to whether the member desires to withdraw under section
1436(b) or is possibly seeking action under a different provision of
the law, he should be informed his request may be considered an appli-
cation for withdrawal, if he so desires, and he should be given a reason-
able time to affirm or reject this action, or state his actual intent
concerning the withdrawal or reduction provisions, if the evidence
indicates he had not previously been aware of these provisions. Until
such time, Secretarial approval should be withheld.

Alsoin 48 Comp. Gen. 353, 355, it was held that :

* * * jt iy our view that a proper application for a reduction in the amount
of an annuity or a withdrawal from participation in the plan received by the
proper administrative authority, may not thereafter be changed or revoked and
becomes effective on “the first day of the seventh calendar month beginning after
he applies for reduction or withdrawal.”

In view of the foregoing discussion, it is our view that when a request
is received by the proper administrative authority, from which it would
appear that the member had overlooked certain factors or information
which should be brought to his attention, and the application raises
doubt as to his actual intent, Secretarial approval should not be given
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as a matter of course, but should be withheld until the doubt is re-
solved. In the event the administrative authority informs the member
that the doubtful request will be considered an application for re-
duction or withdrawal, it may not be considered a “proper application®
until this action is affirmed by the member.

General Peatfield has expressed his desire to purchase a reduced
annuity for his wife rather than withdraw from the plan and in the
circumstances disclosed we find no reason why his letter of Septem-
ber 30, 1969, should not be accepted as a proper application for reduc-
tion of the amount of the annuity under 10 U.S.C. 1436(b) (1) and
paragraph 406 of the regulations for the Retired Serviceman’s Family
Protection Plan, December 18, 1968.

[ B-168274 J

Contracts—Negotiation—National Emergency Authority—Price
Competition

To limit the negotiations of a procurement for electric bomb fuzes to planned
producers in order to sustain the mobilization base established and to evaluate
quantity combinations for award on a basis that will best serve the interests
of the Government to protect the mobilization base, regardless of price, is a
proper exercise of administrative authority under 10 U.8.C. 2304 (a) (16), which
permits the Government to assume additional costs without regard to prices
available from other sources. The determination that the contractors selected
are essential sources of supply in the event of a national emergency was in
accord with paragraph 3-216.2(i) of the Armed Services Procurement Regu-
lation, and the fact that deliveries as yet have not been made under prior
contracts with the suppliers does not affect the propriety of the mnegotiations.

To the Defense Products Division, June 11, 1970:

Reference is made to your letter of February 9, 1970, protesting
against the award of a contract to any other offeror under request for
proposals (RFP) No. N00019~70-R~0062 for the furnishing of elec-
tric bomb fuzes MK 344 Mod 0 and MK 376 Mod 0 and relating data
issued by the Naval Air Systems Command on October 27, 1969.

The record shows that this procurement was negotiated pursuant
to 10 U.S.C. 2304(a) (16) which provides in part that the head of
a military agency may negotiate a purchase or contract if he deter-
mines that it is in the interest of national defense to have a plant,
mine, or other facility, or a producer, manufacturer or other supplier,
available for furnishing property or services in case of a national
emergency or the interest of industrial mobilization in case of such
al emergency.

This is the fourth procurement since the initial development of
the fuzes, all of which have been to develop and then maintain a
sound mobilization base. The first contract which was awarded to
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F. W. Sickles, Division of General Instrument Corporation
(GIC), on November 19, 1968, was pursuant to advertising. In ad-
dition a request for proposals had been issued pursuant to 10 U.S.C.
2304 (a) (16), supra, for an additional quantity of the fuzes. Award
under the request for proposals was to be made on the basis of price
unless the successful bidder under the advertised procurement was
also low on the request for proposals, in which case award would be
made to the next low offeror. The purpose of this procedure was to
establish a broadened mobilization base of two sources. Award under
the request was made to Fairchild Space and Defense Systems (Fair-
child). Subsequently, a third source was developed by award of a
contract to Varo, Inc. (Varo), on July 14, 1969, also negotiated pur-
suant to 10 U.S.C. 2304 (a) (16).

The administrative office reports that by the above procurements,
three sources were made available for the continued production of the
fuzes and availability for expansion in the event of mobilization.
In addition, geographical dispersal was obtained by setting criteria
for a minimum distance of each producer from other producers. This
was intended to take into account enemy attack or natural disasters
such as floods, hurricanes and the like. The current plans are to main-
tain the mobilization base of three producers by directing a portion
of the annual requirements to the three current producers. Any annual
requirements in excess of this directed portion will be procured by
formal advertising or by negotiation under another appropriate ne-
gotiation exception. In this regard, an invitation for bids was issued
for the current requirements in excess of those set forth in the subject
RFP, and an award was made on March 3, 1970, to Fairchild as the
low bidder thereon.

It is further pointed out that in the RFP under consideration the
Naval Air Systems Command stated in paragraph 48 of the Addi-
tional Solicitation Instructions and Conditions that the procure-
ment was limited to planned producers in order to sustain the
established mobilization base and that in addition, although none of
the planned producers was advised of the specific quantity for which
it would be considered, the RFP stated on page 3 as follows:

Award will be made on the combination of the above quantities or por-
tions thereof which best serves the interests of the Government to protect
the mobilization base.

It is also reported that award of some quantity of fuzes was required
to be made to Sickles and Fairchild in order to maintain their pro-
duction capacities for mobilization purposes and to provide fuzes
necessary for operational use, since it was estimated that their current
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contracts would be completed by June or July 1970. The production
line of Varo, Inc. was not in jeopardy since it was considered that
delivery under Varo’s current contract would not be completed until
the end of 1970.

The three planned producers were requested to submit proposals on
the below-listed total quantities and variations thereof:

Ttem 1 Total Quantity 362,250 MK 344 Fuzes
Item 2 Total Quantity 40,250 MK 376 Fuzes
Variation
Offer Ttem Quantity

A 1 115,590 each

2 12,843 each

B 1 162,225 cach

2 18,025 each

C 1 208,860 each

2 23,207 each

D 1 37,800 each

2 4,200 each

After review of the offers received, it was concluded that sub-
mission of prices for different combinations could well prove advan-
tageous to the Government. Hence, the three offerors were requested on
January 16, 1970, to submit their best and final offers on the original
basis, also, should they desire to do so, on any combination of the above
alternatives.

Revised propesals were received. According to the Navy report, the
anticipated delivery schedules of the three offerors’ current contracts
were combined with the RFP delivery schedule in order to ascertain
what contract award quantities would be most advantageous to the
Government. This consolidation demonstrated that Varo did not have
the capability to deliver a quantity other than Offer I) when added
to the quantity required under its present contract, completion of
which was not anticipated before December 1970, since Varo had not
yet submitted first article samples for Government testing and had
advised that it was having difficulty with one component.

In view of the above, it was considered most advantageous to the
(Government that Varo be eligible only for a contract award of 42,000
fuzes, and then only if its price represented the most favorable deal
to the Government.

Naval Air Systems Command computed possible combinations of
the offers submitted in order to arrive at the best deal for the Govern-
ment. The first ten combinations were as follows:
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Contractor Fairchild Sickles Varo

3-8-5 Tooling 22, 000 43,800 43,800 Amount
Capability

Combination No. Quan Quan Quan
1 402, 500 $24, 311, 000. 00
2 402, 500 24, 753, 750. 00
3 402, 500 24, 834, 250. 00
4 360, 500 42,000 24, 965, 325. 00
5 360, 500 42,000 24,983, 350, 00
6 360, 500 42, 000 25, 059, 825. 00
7 42,000 360, 000 25, 245, 850. 00
8 170, 433 232, 067 25, 348, 555. 54
9 180, 250 222, 250 25, 371, 920. 00
10 232,067 170, 433 25, 373, 680. 79

The Counsel, Naval Air Systems Command explains the action taken
as follows:

The objective of this procurement was to provide a mobilization capability be-
ginning in 1971 of approximately 110,000 fuzes per month. Any action that
eliminated Sickles or Fairchild would not meet this objective since their present
production deliveries were projected for completion in July and June 1970 re-
spectively. The deliveries under the Varo contract had been projected by the
Contractor to be completed by September 1970 but since the FAS samples have
not yet been completed, much less sample testing, the forecast is completion
not before December 1970. Therefore, failure to award to Varo will not disturb
their mobilization capability as of 1 January 1971. For these reasons combina-
tions 1 through § were not acceptable.

Combinations 6 and 7 did not involve Varo but the award of a quantity of
only 42,000 to either Fairchild or Sickles would disturb the mobilization base
of 1 January 1971 to an alarming degree. Of the 42,000 quantity of Offer I) only
17,000 is scheduled for delivery in 1970 over a four month period. This 17,000
quautity is only 75% of one month’s production capability for Fairchild and
409, of one month’s eapability for Sickles. If either Sickles or Fairchild received
Offer D and produced the entire 42,000 at the end of their present contracts,
their production would be completed in August 1970 and their mobilization
capability would be lost. For these reasons combinations 6 and 7 were found to
be uniceeptable.

Combination 8 is the first combination that meets the requirement of an
award to both Fairchild and Sickles so as to protect the mobilization base. Fair-
child would be required to average 19,000 per month and Sickles 33,000 per
month and these quantities require at least 2-8-5 operation, so the basic base was
protected. Combinations 9 and 10 provided similar mobilization base protection
but at higher prices.

Varo’s offer on the 42,000 quantity (Offer D) was low taken by itself. How-
ever, when Varo’s price for 42,000 fuzes was combined with the lowest prices sub-
mitted by Sickles and Fairchild for the balance of the fuzes required under the
golicitation, the total price of the procurement was $299,370 higher than the
combined Sickles and Fairchild prices for the total buy of 402,500,

'
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In view of the above, in order to protect the mobilization base at the lowest
price to the Government, NAVAIR determined that a split award of a contract
quantity of 232,067 fuzes to Sickles and 170,433 fuzes to Fairchild was proper.
* * * The two contracts were awarded on 2 February 1970.

You contend that if Varo’s offer on item A and D and its offer on
item C had been accepted the Government would have saved
$484,276.85. In this regard it is well established that where the setting
up of several producers or sources of supply is in the interest of na-
tional defense, a contract may be negotiated under 10 T.S.C.
2304(a) (16) and under that authority any additional costs involved
properly may be assumed by the Government without regard to prices
available from other sources. 42 Comp. Gen. 717 (1963).

Additionally, Varo contends that the entire procurement is de-
fective because the awards made are inconsistent with the criteria set
forth in Armed Services Procurement Regulation 3-216.2, which reads
as follows:

3-216.2 Application. The authority of this paragraph 8-216 may be used to
effectuate such plans and programs as may be evolved under the direction of the
Secretary to provide incentives to manufacturers to maintain, and keep active,
engineering and design staffs and manufacturing facilities available for mass
production. The following are illustrative of circumstances with respect to
which this authority may be used :

(i) when procurement by negotiation is necessary to keep vital facilities or
suppliers in business; or to make them available in the event of a national
emergency ;

(ii) when procurement by negotiation with selected suppliers is necessary in
order to train them in the furnishing of eritical supplies to prevent the loss
of their ability and employee skills, or to maintain active engineering, research,
and development work ; or

(iii) when procurement by negotiation is necessary to maintain properly bal-
anced sources of supply for meeting the requirements of procurement programs
in the interest of industrial mobilization. (When the quantity required is sub-
stantially larger than the quantity which must be awarded in order to meet the
objectives of this authority, that portion not required to meet such objectives
will ordinarily be procured by formal advertising or by negotiation under another
appropriate negotiation exception.)

8-216.8 Iimitation. The authority of this paragraph 3-216 shall not be used
unless and until the Secretary has determined, in accordance with the require-
ments of Part 3 of this Section III, that:

(i) it is in the interest of national defense to have a particular plant, mine,
or other facility or a particular producer, manufacturer, or other supplier avail-
able for furnishing supplies or services in case of a national emergency, and
negotiation is necessary to that end ;

(ii) the interest of industrial mobilization, in case of a national emergency
would be subserved by negotiation with a particular supplier ; or

(iii) the interest of national defense in maintaining active engineering, re-
search, and development, would be subserved by negotiation with a particular
supplier.

The basis for your contention is as follows:

(a) With reference to ASPR 3-216.2(i), how can a procurement be justified
to . . . “Keep vital facilities or suppliers in business” . . . when current con-
tractors have the fotal quentities under prior contracts undelivered?

(b) Can this procurement be justified to “train” within the meaning of ASPR
8-216.2(ii) the employees of GI and Fairchild? It would seem that the entire un-
delivered quantities under the prior contract would be sufficient for this purpose.

(e) The gquantities awarded unbalance, rather than balance, the sources of
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supply. That is, the award of quantities of 232,067 units to GI and 170,433 units
to Fairchild result in total awards to the three suppliers that are greatly un-
balanced. How then may the awards be shown to . . . “maintain properly bal-
anced sources of supply” . . . asin ASPR 3-216.2 (iii) ?

It must be noted that each of the three illustrations set out in section
3-216.2 is a separate and distinct basis for use of the negotiating
authority, and it therefore is not necessary that more than one be pres-
ent in any particular case. It is our understanding from the report
furnished by the procuring agency that the procurements previously
conducted, as well as the one here involved, were based primarily upon
a determination that development of the three producing sources to
which contracts have been awarded is necessary to have them avail-
able in the event of a national emergency. This clearly meets the
standard stated in 3-216.2(i), and the fact that no deliveries have
yet been made under prior contracts does not appear to affect the
propriety of conducting further procurements to attain the desired
ends.

As to your question (b), the negotiations in question were not, as
above indicated, referred to 3-216.2 (ii), and it is not necessary to meet
that criterion. It may be noted, however, that the cited section would
permit negotiation for the purpose of maintaining active engineering,
research and development work, as well as to prevent loss of the skills
of already trained employees.

Subsection 3-216.2(iii) refers to “properly” balanced sources of
supply. This does not appear necessarily to be equivalent to “equally”
balanced, and it is our view that the determination of what is a proper
balance is a matter involving a considerable range of administrative
discretion. On the record we find no basis for concluding that the bal-
ance attained by the awards made is improper, inasmuch as it appears
to be reasonably calculated to keep all three sources in operation
throughout the remainder of the calendar year. It is also true, of
course, that since the procurements in question are based primarily
upon the situation embraced by subsection (i) it is not necessary to
find conformity with subsection (iii).

Additionally, in its report dated March 26, 1970, the administrative
office has advised as follows:

Varo notes in its letter of 9 February 1970 to the Comptroller General that
neither Sickles nor Fairchild has passed first article testing. At the time of
contract award, the progress of the tests indicated that the first article units
woud complete the tests satisfactorily and that both companies would be author-
ized to proceed with quantity production. Subsequently, Sickles was given a
release to full production on 16 March 1970. It is anticipated that Fairchild will
also receive approval in the near future. It should be noted that Varo has not
yet submitted first article samples for testing and its most recent prognostication
of submission is a minimum of four weeks even under the most favorable
circumstances.
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On the basis of the facts reported we are unable to conclude that
the awards were not properly made under the applicable regulations,
and under the discretionary authority reserved by the Naval Air
Systems Command to make awards on such combinations or portions
of the total quantities as might best serve the interest of the
Government to protect the mobilization base.

Accordingly, your protest must be denied.

[ B-169054 ]

Contracts—Negotiation—Changes, Etc.—Written Amendment
Requirement

A request for proposals (RFP) to modernize ocean minesweepers and mine-
hunters that contemplated a single contract or not more than two contracts,
one for performance on the east coast, the other on the west coast, is not an
indivisible solicitation, nor is the Government obliged to make any award and,
therefore, cancellation of the west coast portion of the request for the purpose
of revising the specifications, and the award of a contract for the east coast
to the lowest offeror was proper, even though the offer exceeded the price for
west coast performance as adequate competition had been obtained and no abuse
of administrative discretion is evidenced. However, although it would have
been preferable to amend rather than cancel the RFP, the action taken satisfied
the amendment requirement of paragraph 3-805.1(e) of the Armed Services
Procurement Regulation, but future RFP revisions should be within the
framework of the regulation.

To the Secretary of the Navy, June 11, 1970:

Reference is made to a letter (with enclosures) dated March 28,
1970, from the Commander of the Naval Ship Systems Command
(NAVSHIPS), reference 00J :SBG :gw, N00024-69-R-0638(Q), Ser
213, reporting on the protest by Harbor Boat Building Co. against
the award of a contract to Todd Shipyards Corporation on the east
coast portion of request for proposals (RFP) No. N00024-69-R-0638
(Q) and the cancellation of the west coast portion thereof. We have
received additional correspondence with respect to this matter from
the Counsel, NAVSHIPS, in letters (with enclosures) dated March 81,
1970, and April 15, 1970, and from the Acting Commander,
NAVSHIPS, by letter of May 4,1970.

The subject RFP was issued on August 13, 1969, by NAVSIHIPS,
Washington, D.C., for the modernization and repair of 10 ocean
minesweepers and minehunters (MSO’s), fiscal year 1969 program, and
for the preparation of detail working drawings and other data in
connection with the work to be performed. Item 1 of the proposal
schedule covered five MSQ’s; a footnote thereto stated that the ships
were “limited to East Coast yards including the Great Lakes and
the Gulf Coast.” Item 2 related to five MSO’s which, also by way of a
footnote, were restricted to west coast yards including Hawaii. Item
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3 listed all 10 MSO’s. Footnote “D,” which was referenced in
conjunction with all three items, stated :

The Government intends to award a single contract, or no more than two
contracts, for a total of ten (10) vessels. Award will be made for the total
quantity of vessels each in Item 1 and Item 2, or for ten (10) vessels in Item 3.
Therefore, offerors must submit prices for all items in Item 1 or Item 2 or

Item 3. Offerors submitting a price for Item 8 must also submit prices for
Item 1 and Item 2.

The letter of March 28 from the Commander, NAVSHIPS, sum-
marizes the remainder of the history of this procurement in the fol-
lowing manner:

A conference of prospective offerors for both the East and West Coasts was
held in Washington, D.C. September 3, 1969. Prior to the final date set for
submission of proposals two amendments were issued to the RFP, P0001 on
September 11 and P0002 on September 25, 1969. After receipt of offers for both
Coasts October 13, 1969, discussions were conducted with West Coast offerors
between November 12 and 21, and with East Coast offerors between November
21 and 26, 1969. On November 24, Amendment P0003 (corrected by message of
November 26) notified both East Coast and West Coast offerors of the closing
of negotiations and called for submission of their best and final offers by De-
cember 3, 1969, to be subject to acceptance by the Government on or before
January 13, 1970 (which date was subsequently extended to March 13, 1970).
A significant change made by this Amendment, which will be referred to later,
was the deletion of the requirement for repair of the fantail decking on the West
Coast vessel MSO 488. For reasons set forth below, Contract N00024-70-C-0240
was awarded February 2, 1970 to Todd Skipyards Corporation, the lowest offeror,
for the East Coast work, and on the same date the West Coast procurement was
cancelled to be resolicited at a later date after extensive review of the applicable
specifications.

The protestant has argued that the RFP was “indivisible,” and that
a cancellation of the west coast portion together with an award of
a contract on the east coast portion was improper and illegal. The
protestant focuses on the language of footnote “D,” quoted above,
in support of this contention.

There is nothing in the nature of the procurement that would re-
quire either total cancellation or award for all 10 ships with no other
alternatives. It is clear that the east coast work and the west coast
work were considered sufficiently separate and distinct as to permit
the award of two separate contracts, one for the five MSO’s on the
east coast, the other for the five west coast MSO’s. It is not at all
inconceivable that, but for the administrative convenience in handling
the procurement by way of a single solicitation, there could have
been two separate REP’s, one for each coast.

We do not read footnote “D” as requiring the conclusion urged
upon us by the protestant. In our view, the language does no more
than express the Government’s intent. It merely explains the possible
alternative awards. However, it is axiomatic that the Government’s
issuance of a solicitation does not import an obligation to make an
award of a contract thereunder. This is so irrespective of whether or
not the solicitation expressly reserves to the Government the right

417-614 O—T1——38
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to reject all ofters. 17 Comp. Gen. 554, at 559 (1938). Had NAVSHIPS
desired to negate this right, we believe that it would have done so
in specific language.

The argument has also been advanced that the amount of the award
to Todd Shipyards is unconscionable and that, in view of the disparity
in price between protestant’s offer on the west coast portion and that
of Todd, NAVSHIPS should have negotiated with Todd in order
to secure a reduction in price. In view of the fact that Todd's price
was the lowest of those received for the east coast work and becanse
its price was in line with the Govermnent’s estimate, we are unable
to conclude that Todd’s contract specifies an unconscionable price.
While it is true that the accuracy of the Government estimate may
be open to question (see in this regard our report to the Congress
dated March 19, 1970, entitled “Weaknesses in Award and Pricing
of Ship Overhaul Contracts”), the record available to us indicates
that adequate competition existed with respect to the east coast MSO's.
See paragraph 3-807.1(b) (1) of the Armed Services Procurement
Regulation (ASPR). Inasmuch as Todd’s price was the most favor-
able one received for the east coast work, our Oflice perceives no legal
objection to the award made to Todd. Primarily, the scope of the
subject matter for discussion with an offeror in a negotiated procure-
ment is a matter of administrative discretion. See 49 Comp. Gen. 625
(1970). On the record available to our Office, we cannot hold that
such discretion was abused by the procurement officials of
NAVSHIPS.

The primary objection of the protestant relates to the partial can-
cellation of the RFP insofar as item 2 was concerned. The text of the
notice received by protestant on February 3, 1970, was as follows:

* = % Qubject RFP as pertains to MSO Hull Numbers 438, 448, 488, 437 and 490

is hereby cancelled and will be resolicited at a later date after an extensive
revision of the specifications is completed.

V7~ note the record contains imputations of a lack of good faith and
fai~ )lay on the part of the protestant. Such suggestions have been
rude as lending support to the administrative decision to cancel the
west coast portion of the RFP. We can give no credence to such sug-
gestions, for the written record is not consistent with a finding that
protestant’s actions were improper or were influenced by any un-
seemly motives. Accordingly, we will review the validity of the can-
cellation on the sole basis of the asserted need to revise the specifi-
cations extensively.

Revision of the specifications is stated to have been made neces-
sary because certain repair work (schedule “B’ work) required by
the RFP specifications was accomplished on the five west coast MSO’s
in the last quarter of 1969. All of this work was performed by pro-
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testant under four formally advertised purchase orders issued by
local NAVSHIPS personnel in Long Beach, California. The Com-
mander of NAVSHIPS reported in his letter of March 28, 1970, that
the contracting officer was ignorant of the issuance and content of
these four purchase orders until early January 1970. Protestant has
argued vigorously and at length that the contracting officer should
have and, in fact, did know of the existence of the four purchase or-
ders at a much earlier date. It is not necessary to resolve this factual
dispute because the legal question involves the administrative reaction
to the admitted fact that certain work covered by schedule “B” was
done in late 1969. The date when the contracting officer learned this
fact is not critical to the resolution of this issue, as set out below.
In addition, the much mooted points concerning how much of the
work accomplished in 1969 will not have to be performed again in
1970 and whether the changes to the RFP specifications occasioned
by the 1969 repair work are of a substantial nature require the appli-
cation of special expertise and technical judgment, which our Office
does not possess. Consequently, we will defer to the representations of
the administrative agency, which has the marine engineering skill
that we lack. See 49 Comp. Gen. 156 (1969), and B-167213, Septem-
ber 16, 1969.

The legal issue presented by this procurement is whether any
statute or regulation was violated by the cancellation of the RFP
in order to effect changes in the specifications, which changes were
administratively determined to be necessary in order to eliminate
from the statement of requirements certain items considered by
NAVSHIPS to be no longer necessary. In this regard, ASPR
3-805.1(e) provides in part:

(e) When, during negotiations, a substantial change occurs in the Govern-
ment’s requirements or a decision is reached to relax, increase or otherwise
modify the scope of the work or statement of requirements, such change or
modification shall be made in writing as an amendment to the request for

proposal or request for quotations, and a copy shall be furnished to each pro-
spective contractor. * * *

In light of our decisions, B-165933, August 26, 1969, and
B-165012, October 11, 1968, we must resolve the issue against the pro-
testant. In the former decision, two offerors submitted proposals in
response to an RFP. Prior to award of any contract thereunder, the
procuring agency determined that it would be necessary to increase
the number of items being purchased, to revise the specifications, to
delete the requirement for first article approval, and to add a pro-
vision for qualification testing. These changes were effected by an
amendment to the RFP. A third source was considered capable of
meeting the revised testing requirements and was accordingly per-
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mitted to submit an offer. Upon receipt of best and final offers under
the revised solicitation, the new offeror submitted the lowest priced
proposal and award was made to that company. The low offeror on
an initial proposal basis claimed, énter ¢lia, that award should have
been made to it on the RFP as initially issued. We held that there was
ample justification for the contracting officer’s failure to award a con-
tract to the low offeror under the original RFP. In the decision we
made the following observations:

In view of the substantial changes in the specifications and the increased
quantity of compressors needed, the contracting officer would have been justitied
in rejecting all offers pursuant to paragraph 10(b) of the Instructions and
Conditions of the RFP and resoliciting proposals on the basis of the new re-
quirements. In this event, he would have been obligated to solicit proposals
from the maximum number of qualified sowrces, which included Stewart-Warner.
Armed Services Procurement Regulation 3-101 and 3-102(¢). However, rather
than cancelling the RFP and issuing a new one incorporating the revised spee-
ifications and increased quantity the contracting officer accomplished the same
result by issuing amendment No. 1 to the RFP and inviting proposals from
the three firms he considered qualified sources. In this connection, ASPR
3-805.1(e), provides: * # #

In B-165012, an RFP was issued in March of 1968. Six proposals
were received in response thereto, that of the protesting company heing
the lowest in price. The results of the July preaward survey performed
on the low offeror were favorable. On August 9 the RFP was canceled
and was superseded by a second RFP of the same date. This action
was taken because of a significant increase in the GGovernment’s re-
quirements. The gravamen of the protest was that there was no justi-
fication for the cancellation of the original RFP and the issuance of a
second solicitation. We adverted to the provision of ASPR 3-805.1(e),
quoted above. We then stated:

There should be no question that changing the requirements from an output

minimum of 100 to 197 engines, and the possible monthly output maximum from
63 to 95 engines, with the best estimated quantity increasing from 397 to 697
engines, is a substantial change in the Government's requirement. Therefore,
the contracting officer was required by the cited ASPR to amend the request
for proposuls and furnish a copy to each prospective contractor. B-151886,
August 16, 1963. In this case we see no basis for considering the cancellation of
the original solicitation and the issuance of replacement as differing in any
substantial or material way from the issuance of the same revised solicitation
in the form of an amendment to the original.
The protest was accordingly denied. See also, B- 164187, July 31,
1968, aftirmed on reconsideration October 25, 1968 ; B-1675.t5, Septem-
ber 29, 1969; B-167364, September 29, 1969; and B-168000, Novem-
ber 26, 1969.

In conformity with our prior expressions, we must regard the
NAVSHIPS action in this case as the substantial equivalent of an
amendment of the specifications and of the RFP, as prescribed by
ASPR 3-805.1(e). We are unable, however, to see any compelling

reason why cancellation was considered to be preferable to amendment
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of the RFP. In such circumstances, we believe that in the future all
necessary revisions to RFP’s should be accomplished within the frame-
work established by ASPR.

[ B-169057 ]

Contracts—Specifications—Descriptive Data—Voluntary Submis-
sion—Acceptability

Under an invitation for mechanical presses that required the submission of
price lists, an unsolicited brochure accompanying the low bid that described
both conforming and nonconforming presses which was submitted to make the
price list more meaningful and was not intended for evaluation purposes did
not qualify the bid as both documents, parallel in format were complementary.
The intent of a bid is for determination from its contents, including an unso-
licited brochure, and if the literature qualifies the bid or creates an ambiguity,
the bid must be rejected as nomnresponsive and pursuant to 10 U.S.C. 2305(c)
an award made to the low responsible bidder whose bid conforms to the invita-
tion, a statutory requirement that is not negated Ly paragraph 2-202.5(f) of
the Armed Services Procurement Regulation, which presumes a bid to conform
or to be unqualified where the intent of the bidder is ambiguous. Modifies
B-169057, April 23, 1970.

To the Secretary of the Navy, June 17, 1970:

This concerns a letter dated May 8, 1970, SUP 0232, and subsequent
correspondence, requesting reconsideration of our decision B-169057,
April 23, 1970, on the protest of Wayne Press Company under invita-
tion for bids No. NOO600-70-B-2213, issued by the Navy Purchasing
Office, Washington, D.C.

The facts involved in the procurement and protest were fully set
forth in our prior decision. In brief, the contracting officer rejected
Wayne’s low bid because it was accompanied by an unsolicited de-
scriptive brochure which described several mechanical presses, some
of which did not conform to the advertised specifications. In our
prior decision, we concluded that the bid should have been considered
responsive.

On reconsideration we conclude that based on the facts of the case
our prior decision should be sustained. The invitation for bids re-
quested bidders to submit their price lists covering the mechanical
presses. Wayne has stated that they submitted the descriptive brochure
only to make their price list meaningful. We believe that statement
is supported by the physical evidence contained in Wayne’s bid. The
price list and the brochure are parallel in format and were ob-
viously intended to be complementary. The descriptive brochure
describes only those presses contained in the price list. Further, these
documents bear evidence that at one time they were in fact stapled
together independently of the other related bid documents. For these
reasons, we believe the price list and brochure should have been con-
sidered as one document, and as furnished for the purposes requested.
Since that price list was requested in the solicitation and submitted
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by the bidder to illustrate the commercial price of the mechanical
presses being procured, not for the purpose of evaluating the offer,
we conclude that the brochure describing conforming and nonconform-
ing presses should not be regarded as qualifying the bid. 'f. B-147518,
January 16, 1962,

While for the above reasons our prior decision B-169057, April 23,
1970, is sustained, there are certain statements in that decision which
have apparently lead to considerable confusion respecting our position
regarding unsolicited descriptive literature. In our view the intent
of the bid must be determined from a reasonable construction of its
entire contents including any unsolicited literature. If the circum-
stances are reasonably susceptible of a conclusion that the literature
was intended to qualify the bid or if inclusion of the literature creates
an ambiguity as to what the bidder intended to offer, then the bid
must be rejected as nonresponsive to the invitation for bids. See B -
166284, April 14, 1969, May 21, 1969, and B-167584, October 3, 1969.
As we stated in B-166284, April 14,1969

The crux of the matter is the intent of the offeror and anything short of a
clear intention to conform on the face of the bid requires rejection.
* k3 & % o * ®
When more than one possible interpretation may reasonably be reached from

the terms of a bid a bidder may not be permitted to explain the actual meaning
or bid intended since this would afford the bidder the opportunity to alter the
responsiveness of his bid by extraneous material.

Award of a contract pursuant to formal advertising may be made
under 10 U.S.C. 2305(c) only to the low responsible bidder whose
bid conforms to the invitation. We do not believe that statutory
requirement may be negated by a regulatory provision, such as Armed
Services Procurement Regulations 2-202.5(f), which presumes a bid
to conform or be unqualified where the intent of the bidder is ambigu-
ous. Cf. B-166284, May 21, 1969. Nor do we believe that the invitation
for bids may establish any arbitrary conventions which provide that
the clear language of the bid will be ignored unless presented in a
particular form.

On page three of our prior decision we stated :

It is our view that the voluntary furnishing of literature with a bid, with
nothing to evidence an intent to qualify the bid or to deviate from the adver-
tised specifications, does not render such a bid nonresponsive.

On page four we stated:

We believe therefore that the brochure submitted by Wayne_with its bid
should not be considered as qualifying its bid, and should be disregarded in
accordance with the provision of ASPR 2-202.5(f).

These statements were premised upon our conclusion, as set forth
on page three of the decision preceding the first statement, that we
did not believe Wayne’s bid was qualified or ambiguous even taking
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into consideration the unsolicited brochure. The statements should
not be construed to stand for the proposition that the unsolicited
brochure may simply be disregarded and to the extent that such an
impression is conveyed by statements in B-169057, April 23, 1970,
that decision is modified.

Returned herewith are the enclosures forwarded to this Office on
May 19, 1970.

[ B-165973 ]

Contracts—Specifications—Drawings—Amendment Identification

A claim for additional compensation under a contract for the repair and im-
provement of a GSA Depot submitted on the basis substitute drawings changing
the scope of the work were ambiguous and failed to identify dimensional changes,
and that a reference omission was misleading, was properly denied by the GSA
Board of Contract Appeals. The record evidences the contractor relied on
one of two pertinent drawings that should have been interpreted together, and
that the replacement of the original drawings in toto satisfied the requirement
of Federal Procurement Regulations 1-2.207(b) (3) that invitation changes
be clearly stated. Therefore, the contractor’s failure to correctly compute its bid
price was not due to the Government’s failure to specifically identify the differ-
ences between the original and substitute drawings, and the contractor is not
entitled to additional compensation.

To the Southwest Engineering Company, Inc., June 18,1970:

This is in reply to your request that we consider your claim arising
under General Services Administration (GSA) Contract No. GS-
06B-10019, which was the subject of your appeal before the GSA
Board of Contract Appeals, Docket No. 2347.

The facts, as set forth in the Board’s decision denying your appeal,
have not been disputed. The solicitation for the subject contract was
issued on August 22, 1966, and requested bids for repair and improve-
ment work at the GSA-DMS Depot, Topeka, Kansas, as shown on
Drawing Nos. 27-23 and 27-24 and as otherwise specified. Amend-
ment No. 2 to the invitation was issued on September 6 which ex-
tended the bid opening date to September 23 and provided, in part,
that another amendment changing the scope of the work would issue
in approximately 8 days. Amendment No. 3 was issued on September
13 and deleted the initial drawings provided with the solicitation
under paragraph 2-01 of the specifications, and replaced them with

Drawing Nos. 27-23A and 27-24A. Bids were opened as scheduled
on September 23 and you were awarded a contract on October 19,

1966, in the amount of $24,703.

Your claim is for $1,301 as compensation for removing and replac-
ing approximately 30 feet of concrete dock (complete with foundation
piers, etc., as shown on Drawing No. 27-24A), adjacent to door No.
29 of warehouse S-102, which work was performed at the direction
of the Government but does not appear to have been considered in
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the computation of your bid. GSA recognizes the validity of your
claim with respect to the cost of installing the four foundation piers
involved but denies any additional liability for the cost of removing
and replacing the concrete slab. Payment is requested on the basis
that the drawings furnished with Amendment No. 3 were ambiguous
with respect to the disputed concrete replacement work, and that
under the circumstances you were not negligent, but were justified,
in failing to include this work in your computations. Moreover, it is
your position that the Government should have, but did not, identify
on the face of the substituted drawings, or otherwise, wherein those
drawings differed from the original drawings.

The initial Drawing No. 27-23, called for the removal and replace-
ment of a portion of the existing concrete slab adjacent to warehouse
S-102 for a total of 320 feet. The initial Drawing No. 27-24 included
a section entitled “PARTIAL FOUNDATION & PIER PLAN”
which showed support piers (previously nonexisting) at 8 foot inter-
vals beneath the 320 feet of concrete slab required to be replaced
at warehouse S-102.

The superseding Drawing No. 27-23A showed an increased length
of concrete slab to be removed and replaced at warehouse S-102, ex-
tending it to a point ten feet beyond door No. 29, and indicating a
total distance of 350 feet (plus or minus). The figure “350" 0" +”
is set forth clearly on the section of that drawing showing the dock
area wherein the concrete was required to be replaced, and the addition
is included in the hatch marks on the drawing depicting the concrete
replacement areas. The hatch-mark legend on the drawing carries the
identification “Concrete to be replaced,” and there also appears on
drawing 23A just above the hatch-mark area the note “Extend new
conc dock 10°-0’’ beyond door No. 29,” whereas drawing 23 con-
tained no such note but showed replacement of concrete dock for 320
feet—0 inches to a point beyond doox No. 28 but not extending to door
No. 29. Superseding Drawing No. 27-24A made no change in the
above-mentioned pier and foundation work, or the line at the end
thereof, shown on Drawing No. 27-24. The Board found no dispute as
to the clarity of the requirement in Drawing No. 27--23A for 350 feet
of slab replacement, and you state that you overlooked the increased
requirement inasmuch as you prepared your bid mainly by using
the more detailed Drawing No. 27-24A which showed foundation
work for only 320 feet of slab replacement.

It appears, therefore, that under the original drawings the piers and
foundation work were specified along the full length of the portion
of concrete slab scheduled for replacement. However, while drawing
No.23A showed an extension of the requirement for slab replacement to
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approximately 350 feet, Drawing Ne. 24A did not show any increase in
the requirements for piers. Subsequently, you were ordered to place
additional piers under the additional 30 feet of replaced concrete slab
in dispute. The Government recognizes the additional piers as extra
work not covered by the contract, and is prepared to negotiate an
equitable adjustment for the cost thereof. Your claim, however, is
for the entire cost of the additional 80 feet of concrete dock and piers
and foundation, and your appeal to the Board was from the con-
tracting officer’s rejection of your claim for the 30 feet of dock. The
Board held that Drawing No. 27-23A clearly required the removal and
replacement of 350 feet of concrete dock, and that there was no am-
biguity in the contract documents as it was equally clear that Drawing
No. 27-24A required piers for only 320 feet of the dock. Accordingly,
since the Board did not find any basis for relief, it denied the appeal
of your claim for additional compensation for the 30 feet of concrete
dock.

You argued in your briefs before the Board that your failure to
observe the additional length of concrete slab to be replaced accord-
ing to Drawing No. 27-23A stemmed from and is justified by the fact
that Drawing No. 27-24A, the detailed drawing from which the dock
construction was computed and performed, showed only 320 feet
of both dock and foundation piers. It was submitted that since the
Government intended to replace an additional 30 feet of concrete dock,
it should also have included four additional supporting piers on
Drawing No. 27-24A, and it erred in not correcting that drawing. You
explained that you failed to notice the substitution of a “5” on Draw-
ing No. 27-23A for the “2” shown on Drawing No. 27-23, increasing
the dimensions for the length of concrete slab to be replaced from
320 feet to 350 feet, and that your attention was not directed to that
change either by Amendment No. 3 or by a note on Drawing No. 27-
23A. You also contended that even though Drawing No. 27-23A
provided that the concrete slab was to be replaced ten feet beyond
warehouse door No. 29, calculations could not be based on that state-
ment since dimensions were not given as to the door’s location.

In addition to not observing the substitution of a “5” for the “2”
it appears that you also failed to observe the addition of the symbol
“+” Contrary to your contention that calculations could not be
based on the provisions for concrete replacement to ten feet beyond
door No. 29, inasmuch as no distance was shown for the door, these re-
visions changed the requirements for the dock slab replacement from
an exact measurement to the existing distance between the building
line at the ramp and a point ten feet beyond door No. 29. The 350 feet
(plus or minus) shown on Drawing No. 27-23A, was an approxima-
tion of that distance. It is also to be observed that all of the drawings
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included the admonition “NOTE ALL MEASUREMENTS mmust
be verified at the building by the contractor.”

In our opinion your contention, that you were not negligent, but
justified, in relying on Drawing No. 27-24A in your computations
of the concrete replacement work for the dock, is not valid. As stated
by the Board, Drawing No. 27-24A does not designate the length of
the concrete dock to be removed and replaced. The “General Notes”
on that drawing specifically advises bidders, under the caption “Dock
Repairs,” to see Drawing No. 27-23 for location of dock repairs, and to
remove existing dock and ramp as shown on Drawing No. 27-23. Al-
though the “A” was not included in these and other references to
Drawing No. 27-23A on Drawing No. 27-24A, the record does not
indicate that you believed Drawing No. 27-23 (which shows 320 fect
of dock slab replacement) to be still in effect or that you were misled
in any manner by such omissions. The “A” was also omitted in the
references on Drawing No. 27-23A to Drawing No. 27-24A. In addi-
tion, since all drawings were part and parcel of this contract the
proper standard of interpretation is the meaning that would reason-
ably be attached to the documents as a whole, and where two draw-
ings are pertinent, neither may be relied upon to the exclusion of the
other. Hol-Gar Manufacturing Corp. v. United States, 169 Ct. Cl. 384
(1965) ; John McShoin, Inc. & John McShain v. United States, 97 Ct.
C1.493 (1942).

With respect to your contention that the contracting agency should
have separately and specifically identified, either on the face of Draw-
ing Nos. 27-23A and 27-24A or otherwise, each of the revisions which
had been incorporated into those drawings, we are aware of no stat-
ute or regulation which imposes such an obligation. While you pre-
sented evidence before the Board which appears to have been di-
rected to establishing a custom and usage to that effect in issuing
Government drawings, the contracting officer denies that such a
practice exists in GSA, and we note that none of the drawings you sub-
mitted to illustrate this point was issued by GSA. Additionally, we
note that each of the drawings you submitted to illustrate this point
was imprinted with informational block forms which included spaces
for the insertion of descriptions of the revisions incorporated into
the drawing, whereas no similar imprints were included on Drawing
Nos. 27-23A and 27-24A. Finally, it would appear that your argu-
ment is directed to the existence of a practice when a drawing is is-
sued which revises an existing drawing, whereas we are constrained
to agree with the position of the contracting officer that under the
terms of the subject amendment Drawing Nos. 27-23A and 27-24A
must be viewed as drawings which replaced, and were to be substi-
tuted n foto for, Nos. 27-23 and 27-24. While you have invited our

e e e aem -
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attention to the provisions of FPR 1-2.207(b) (8), which require
amendments to clearly state the changes made in the invitation, we
construe that requirement as met in the instant case by the advice that
Drawing Nos. 27-23A and 27-24A replaced 27-28 and 27-24. We there-
fore find no justification, in the Government’s failure to specifically
identify all differences between Drawing Nos. 27-23 and 27-23A,
for your failure to thoroughly examine Drawing No. 27-23A and
compute your bid price on the slab work as shown thereon.

For the reasons stated we find no ambiguity in the contract re-
quirement for removal and replacement of 850 feet of concrete slab,
and we therefore do not consider the decisions relative to ambiguous
drawings which you have cited, including those discussed in your
letters of June 5 and 8, 1970, as controlling. We must therefore con-
clude that as a matter of law the denial of your claim for the cost
of construction of 30 feet of such slab was correct.

The documents enclosed with your correspondence are returned

as requested.
[ B-168629 ]
Bids—Two-Step Procurement—Technical Proposals—Qualifica-

tion Requirements

The “Bidder’s Technical Qualification Clause” included in the specifications
contained in a Letter Request for Technical Proposals, issued as the first step
of a two-step formally advertised procurement, that stipulated technical pro-
posals would be accepted only from “those contractors who have manufactured
and can demonstrate at an operating airfield a Solid State Conventional In-
strument Landing System’” due to the unique problems involved in adapting
a two-frequency localizer to the system—considered engineering and not de-
velopment work-—was not restrictive of competition because one bidder could
not meet the minimum requirements of the procurement, and the contracting
agency’s determination of its needs is not questionable in the absence of dem-
onstrated fraud or clearly capricious action.

Bids—Two-Step Procurement—Use Basis

The utilization of commercially available components to meet the requirements
for an Instrument Landing System stated in a Letter Request for Technical
Proposals, issued as the first-step of a two-step advertised procurement, and to
adapt a two-frequency localizer to the system, does not make the use of the two-
step procurement method improper as the items used were not the “off-the-shelf”
items that can be stated sufficiently definite in specifications to permit full and
free competition without the technical evaluations contemplated by paragraph
2-502(a) (1) of the Armed Services Procurement Regulation regarding two-
step procurement as neither the precise system nor the localizer to be adapted
were available commercially. Furthermore, the more conventional form of
advertising would delay delivery, and 10 U.S.C. 2304(a) requires a method of
formal advertising instead of negotiation when feasible and practicable.

Bids—Multi-Year—Urgenecy of Procurement

Neither the anticipation by a manufacturer found nonresponsive to the “Bid-
der’s Technical Qualification Clause” contained in the first step of a two-step
multi-year procurement for an Instrument Landing System that it could meet
the criteria of the clause at an unspecified future date, nor the urgency of the
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procurement warrants cancellation of the multi-year procurement and the
reissuance of the invitation for the first year’s requirements. There is no as-
surance the manufacturer will qualify in time for the first year’s reguirements,
and the fact that a procurement is urgentiy needed does not necessarily mean
a multi-year procurement is inappropriate, and particularly where the use of
the multi-year technique appears to offer more timely delivery than separate
single-year contracts.

To Sellers, Conner & Cuneo, June 19, 1970:

Reference is made to letters dated December 10, 1969, and Febru-
ary 17, 1970, from AIL Division of Cutler-HHammer, Incorporated
(AIL) and to your letters of March 16 and May 15, 1970, in behalf
of AIL, protesting as unduly restrictive the specifications of Letter
Request for Technical Proposals No. F33657-70-R-0166 (L.RTDP-
01€6) issued by Headquarters, Aeronautical Systems Division,
Wright-Patterson Air Force Base, Ohio.

LRTP-0166, issued to six firms on October 9, 1969, as the first step
of a two-step formally advertised procurement requested techmical
proposals for 63 solid-state Instrument Landing Systems (ILS).
Paragraph 3 of the solicitation provided :

3. This procurement will be accomplished in two distinct steps: (1) solicita-
tion, submission and evaluation of detailed technical proposals WITHOUT
PRICING to determine acceptability of the products offered, and (2) issuance
of a formal Invitation for Bids ONLY to those firms having acceptable technical

proposals. Bidders who cannot comply with the attached Bidders Qualification
Clause should not submit a Technical Proposal.

BIDDERS TECHNICAL QUALIFICATION CLAUSE
SOLID STATE INSTRUMENT LANDING SYSTEM

Technical proposals will be accepted only from those contractors who have
manufactured and can demonstrate at an operating airfield a Solid State Conven-
tional Instrument Landing System. The system must be comprised of at least
the following components: A two-frequency (capture effect), dual equipment
VHPF localizer station; a single-frequency, dual equipment UHF glideslope
station; and a VHF marker beacon station. The system must have successfuily
passed a flight check for Category I signal quality conducted by the FAA or other
International Civil Aviation Organization recognized flight checking agency.
Inspection of such a system by the Government will be conducted by Government
engineers and Technicians. The inspection will be part of the evaluation of tech-
nical proposals. Further information on the arrangement for such an inspection
is contained in Attachment Nr. 1.

By letter of October 24, 1969, AIL requested a waiver of the require-
ment that it “have manufactured and can demonstrate” a system
which included a two-frequency (capture effect) localizer station. The
request was denied by the Air Force on November 5, 1969. On Novem-
ber 20, 1969, AIL formally protested to the Air Force against this
requirement. In denying ATL’s protest on December 1, 1969, the Air
Force replied :

Were the Air Force to remove any of the provisions of this clause, there would
be no assurance that the desired systems would be received. In fact, the contract
might become a development contract rather than a contract for the purchase of
a modified commercial equipment.
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On December 10,1969, AIL protested to our Office contending, as it
had contended to the Air Force, that the “Bidders Technical Qualifi-
cation Clause” unnecessarily restricted competition. It is the position
of AIL that the techniques for producing a two-frequency (capture
effect) localizer are well-developed and commonly accomplished. Al-
though ATL cannot satisfy the requirement that it “have manufactured
and can demonstrate” such a localizer, ATL asserts that it can provide
the equipment desired within the contract schedule. Thus, AIL views
the qualification clause as a technically invalid requirement which has
needlessly restricted competition to two or three firms, only one of
which is American.

An ILS consists of three subsystems: a glideslope station ; a localizer
station and marker beacons. A glideslope station provides vertical
guidance to an aircraft during its landing approach. The localizer
station provides lateral or horizontal guidance to the aircraft and
the marker beacons serve as “checkpoints” for the approach to the air-
field. Additionally, a monitor system which samples the guidance sig-
nal, upon detecting a fault in the signal, takes appropriate action such
as providing an alarm in the control tower or switching a system to a
redundant unit. The systems currently in use by the Air Force are 15
years old and are in “Performance Category L” A Category I ILS is
capable of safely guiding an aircraft to a decision height of 200 feet,
at which the landing is aborted if the pilot cannot see the runway.
Since Category I systems were deemed inadequate for use with the
C-5A and C-141 aircraft, the instant procurement was initiated for
Category 1I systems, which can guide aircraft to a decision height of
100 feet.

The Air Force also made the determination, with which AIL
agrees; that the accuracy of the ILS would be increased if a two-
frequency (capture effect) localizer were used instead of the less
sophisticated single frequency localizer. However, AIL disagrees with
the necessity for the further requirement of the Air Force that pros-
pective bidders must have manufactured and must demonstrate an
operating ILS system which includes a two-frequency localizer. The
Federal Aviation Administration, with which this procurement was
coordinated, advised the Air Force with regard to the demonstration
requirement :

Past experience has clearly demonstrated that the main problems (neglecting
the siting) in an ILS are not in achieving individual unit performance, but in
achieving overall system performance and stability. The most difficult potential
problems such as improper antenna patterns, inadequate monitor response, un-
stable monitor indications under rain conditions, and rf leakage can only be
observed with the signals being radiated and picked up by the monitor system
and by flight inspection aircraft.

Recent Federal Aviation Administration experiences in ILS procurement is
associated with several contracts for Low Cost ILS equipment, specifically
directed toward Category I performance. While we recognize that Category II
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requirements are far more stringent, we believe our experience with Category I
systems is in many ways representative. We currently have three active con-
tracts for production quantities of ILS. All are for complete systems and one
includes contractor installation (turnkey).

The first contract to be awarded was to Wilcox for 19 complete systems and
11 additional partial systems consisting of Localizer and Markers. The contraet
was awarded on 30 April 1968 with initial delivery specified to be eight months
after award. Delays by the contractor delayed delivery until September 196!
when the first system was delivered to Tampa, Florida for FAA acceptance flight
testing. Although the electronic equipment “looks good” and apparently meets
the required performance, the localizer signal as measured in flight has as yet
unexplained difficulties and the system is not yet accepted. We do not know the
extent of modification necessary to correct the deficiencies which could not have
been determined in any manner except by an installed system flown by a flight
inspection aircraft.

A second contract was awarded on 19 February 1969 to AIL for 10 “Turnkey”
instrument landing systems with the first installation in September 1969. These
systems are commercial quality systems not built to normal government specifi-
ations, but are required to meet ICAO Category I performance. Although initial
delivery was essentially on schedule the installations have had continuing prob-
lems which are associated with both the equipment and the system integration.
The field installations have shown the necessity for design changes to achieve
the desired performance.

Our third contract was awarded to AIL on 30 June 1969 and is for 99 systems
with delivery starting September 1970. These systems are built to FAA speci-
fications, covering Category I performance requirements. It is still too early in
the contract to predict any problems ; however, it should be noted that 14 months
are scheduled to obtain the first delivery.

From the above, we believe that in order to have any hope of achieving an
early delivery for Category II systems, the bid requirement for a field demon-
stration of systems meeting at least Category I requirement is valid.

In addition, there is reason to believe that a two frequency localizer, espe-
¢ially if operated on the quadrature principle, may present unique problems
and therefore, demonstration of such a system would be advantageous.

The Air Force initially contemplated purchasing solid-state Cate-
gory 11 systems with two-frequency localizers from firms which had
manufactured and could demonstrate such systems. This approach
was rejected as too restrictive since only two foreign firms, and no
American firms, could meet such requirements. Instead, the Air Force
goncluded that a Category I system with two-frequency localizer
would be upgraded to Category II performance through modification
of the monitoring system. The requirement for the prior manufacture
and demonstration of such a system was incorporated into the “Bid-
ders Technical Qualification Clause.” AIL submitted a technical pro-
posal and demonstrated an ILS of its manufacture. By letter of Feb-
ruary 10, 1970, the Air Force informed AIL that its proposal was
considered nonresponsive since the localizer which was demonstrated
was not of the capture effect type.

The initial administrative report of the Air Force, dated February
25, 1970, asserted :

Since the Air Force is not permitted to develop ILS systems [under the Fed-
eral Aviation Act of 1958, 72 Stat. 781 (codified in scattered sections of 49 U.S.C.)]
it was decided to rely on industry development efforts over the past 15 years
and purchase an ILS from one of the sources presently marketing a solid state,
Category I ILS with dual frequency localizer. This would insure that no devel-
opment work would be required on the basic ILS and only the monitor system
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would need to be modified to upgrade an existing product to achieve Category I
performance.

Your letter of March 16, 1970, responding to the administrative
report, contended that the techniques for producing a two-frequency
localizer are “a well developed technology that is fully understood
and commonly accomplished.” You maintained that the manufacture
of this equipment required design engineering effort rather than
development. We requested the Air Force to comment upon your letter,
and in a supplemental report dated April 27, 1970, that Department
stated :

Although differing in language, we agree that the instant procurement action
does not involve “development” as normally understood or defined in AFM 11-1. It
does require application of qualified design engineering to produce an operating
system from existing state-of-the-art components to achieve a stated level of

performance.
* * # * # & *

The repeated implication [of your March 16 letter] is that ‘“‘develop” is con-
nected with the conception of an entirely new principle or technology, while
“design” refers to hardware implementation of a known technology. In this
sense, the distinction becomes academic when applied to the present procure-
ment. All the technologies in question are then “developed.” Capture effect
(dual-frequency) localizer generating and radiating systems have been operating
for many years; USAF’s present AM/MRN-7 uses this principle. Integral moni-
toring of the type specified in this procurement is in fact being used by Thomson
CSF (France) and by Standard Telephone and Cable’s Sydney, Australia sub-
sidiary. Far-field localizer monitors are in operation on a test basis in many
installations, and are being procured by FAA on a production basis. * * *

On the present record, we must conclude that the Air Force no
longer maintains that a development effort would be required of new
producers of two-frequency localizer stations. It thus appears that
the inclusion of the “Bidders Technical Qualification Clause” may not
be justified as being necessary to prevent the Air Force from entering
into a development contract prohibited by the Federal Aviation Act
of 1958.

However, even if the effort required is characterized as design engi-
neering, rather than development, there remains a substantial disagree-
ment between AIL and the Air Force concerning the extent of the
effort required and the necessity for the demonstration of a dual
frequency capture effect ILS. You maintain that there is no require-
ment for a unique or novel localizer antenna design, and you advise
that AIL is currently under contract to the Canadian Government
to design and demonstrate an ILS which apparently will meet the
requirements of the “Bidders Technical Qualification Clause” of
LRTP-0166. Although the Canadian system will not be completed
within the time permitted by the instant procurement, ATL asserts
that its experience with the Canadian contract will enable it to pro-
duce a design which will meet the requirements of the Air Force.
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The Air Force observes that although the various features of this
equipment have been developed on a piecemeal basis, all the features
are not available from one source, and the monitoring techniques re-
quired have not been previously integrated around one basic ILS
system. In regard to the basic generating and radiating system, the
Air Force determined that due to the interaction between an ILS
and its physical environment, the only way to determine whether a
bidder had an operable system of the dual frequency type desired
was to require that he demonstrate such a system in actual operation.
The instant procurement also required monitors more reliable and
sophisticated than those available with any existing commerecial TLS.
Some minor modifications were also required in the peripheral com-
ponents such as shelters and air conditioners.

The reported experience of the FAA indicates that even in the
case of less sophisticated systems deficiencies in operation, particu-
larly with respect to the localizer signal, have been encountered
which could not have been determined in any manner except by test-
ing of an installed system by flight inspection, and which require some
measure of design modification. In the light of this, and of the further
opinion expressed by the Chief of FAA’s Approach and Landing
Branch, that there is reason to believe that a two frequency localizer
may present unique problems, we do not feel that we would be justi-
fied in objecting to the Air Force’s conclusion that proposals would
be accepted only from offerors who had produced and could demon-
strate a system including a dual frequency capture effect localizer.

It is the long-established policy of our Office to accept an agency’s
determination of its needs, and such determinations will not be ques-
tioned by our Office in the absence of demonstrated fraud or clearly
capricious action. 17 Comp. Gen. 554 (1938). While we object to the
use of specifications which we consider to be unduly restrictive of com-
petition, the fact that a particular bidder may be unable to meet the
minimum requirements for supplying the Government’s needs is not
sufficient to warrant a conclusion that the specifications are unduly
restrictive. 33 Comp. Gen. 586 (1954) ; 30 Comp. Gen. 368 (1951).

For the reasons stated, your protest is denied insofar as it is based
upon the inclusion of the “Bidders Technical Qualification Clause”
in LRTP-0166.

The Procurement Policy and Management Division, Aeronautical
Systems Division, in approving the use of the qualification clause,
referred to the procurement as one for “an off-the-shelf commercial
ILS system.” You contend that if this statement is accurate it was
improper to have used two-step formal advertising, because the
specifications for an “off-the-shelf” item would be sufficiently definite
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to permit full and free competition without technical evaluation.
Thus, the requirements of Armed Services Procurement Regulation
(ASPR) 2-502(a) (1) for two-step formal advertising were not met
and conventional formal advertising should have been used.

It is the administrative position that two-step formal advertising
was used because the procurement contemplated various possible com-
binations of components into various possible system configurations
resulting in differing operation and performance which had not been
demonstrated by any firm at the time the solicitation was issued. It
appears that the systems being procured will utilize commercially
available components which are capable of being modified to meet Air
Force requirements, but the precise systems being procured are not
commercially available as “off-the-shelf” items. This is particularly
true with respect to the localizer monitoring system, which has never
been incorporated into an operating installation in the form specified
by the Air Force. It was the judgment of the Air Force that the delay
in delivery from less experienced sources fabricating a new design
under conventional formal advertising might exceed the additional
time required for the two-step method. It is true, as you point out, that
the second step invitation for bids was issued on May 1, 1970, instead
of late February 1970 as originally planned. It should be borne in
mind, however, that the issuance of the second step invitation, as well
as the opening of bids thereunder, was delayed pending possible
resolution by our Office of your protest. The Air Force also chose
a method of formal advertising instead of negotiation in view of
the requirement of 10 U.S.C. 2304 (a) that formal advertising be used
“in all cases in which the use of such method is feasible and practicable
under existing conditions and circumstances.” While you agree with
this principle, you reassert that the maximum competition con-
templated by two-step formal advertising was not obtained in this
procurement. In this regard, we have concluded that the required
bidder qualifications cannot be considered to be arbitrary or unrea-
sonable, and competition therefore was not unduly restricted. In view
of the above, we find no legal basis for objecting to the use of two-step
formal advertising in this procurement.

Finally, you maintain that the Air Force erred in procuring the
ILS equipment on a multi-year basis. Your letter of May 15, 1970,
states:

* ¢ * ATL has just learned upon issuance of the IFB May 1, 1970, that the
present procurement is a 3-year multi-year procurement.

While the implication of this statement is that the multi-year nature
of the procurement was not disclosed to prospective contractors until
the second step invitation was issued, LRTP -0166, which was issued
on October 9, 1969, provides in paragraph 4 thereof:

417-514 0—T71—4
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It is contemplated that the proposed procurement will be a multi-year

(FY--70 -71-72) procurement pursuant to ASPR 1.-322.
This provision, which immediately follows the “Bidders Technical
Qualification Clause,” (the principal object of your protest) appears
in the copy of the letter request which was among the enclosures
to AIL’s initial letter to our Office dated December 10, 1969. Since
the first step solicitation clearly informed bidders of the multi-year
character of the procurement, we believe that it would have been
appropriate for any objections thereto to have been stated more
promptly.

You contend that as a result of its Canadian contract, AIL antici-
pates being able to meet the criteria of the “Bidders Technical
Qualification Clause,” and thus to be eligible to bid on the Air Force
requirements for Fiscal Years 1971 and 1972, if they were to be open
to competitive procurement. Therefore, you request that if our Office
determines the qualification clause is not objectionable, that we direct
cancellation of the second step invitation and require the issnance of
an invitation limited to the first year’s requirements.

There is no indication that your assertion that AIL will meet the
requirements of the qualifications clause in time for a Fiscal Year
1971 procurement is made in anything but good faith. However, such
qualification is not assured, and we do not believe that we would be
warranted in disturbing the instant procurement on the basis that on
an unspecified future date, ATL may be in a position to compete. Cf.
40 Comp. Gen. 35, 38 (1960) ; 36 Comp. Gen. 809, 813 (1957).

You have also made the following argument:

* + * jt 15 pointed out that in a similar factual situation to the present one,
the Comptroller General, in Comptroller General’s Decision B-167386 (unpub-
lished), expressed the view that despite the urgency of the need for an ILS
system, @ multi-year procurement contreact should be cancelled upon evidence
showing that negotiations with a bidder after due date for the Request for
Proposals resulted in a multi-year procurement contract, and that negotiations
should have been opened up to other bidders. Such procedural error justified
cancellation of the multi-year procurement contract. By analogy, and although
no contract has been awarded here, AIL asserts that the inconsistency between
the Air Force arguments of urgent delivery requirements in attempts to justify
the Technical Qualification Clause, while at the same time promulgating multi-
year procurements of the ILS system is so patent as to require cancellation of
the multi-year method of procurement in this instance unless the restrictive
Technical Qualification Clause requirement is removed to permit otherwise quali-
fied bidders to bid on such procurement. [Italic supplied.]

Your discussion implies that in our decision of December 22, 1969, 49
Comp. Gen. 402, our Office directed cancellation of a multi-year con-
tract which resulted from improper procurement procedures. Our con-
clusion in that decision, however, was as follows:

We are not unmindful of the urgency of the need for the systems now under
contract with AIL. Nor can we ignore the possible financial consequences of a
cancellation of the AIL contract. But for these considerations it is our view that
the contract with AIL should be cancelled, and further negotiations conducted
with both Wilcox and@ AIL. We believe an effort should be made by your agency,
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under your authority to negotiate this procurement, to rectify the procedural
errors made, and to reach some agreement between yourselves, AIL, and Wilcox
which will best serve the interests of the Government in securing the most
expeditious and economical delivery of the systems needed.

If such agreement cannot be reached, we request that you furnish us an esti-
mate of costs chargeable to the Government in the event of cancellation of the
AIL contract both in whole and as to the 46 units covered by the second year
of the contract. [Italic supplied.]

The contract involved in our decision 49 Comp. Gen. 402 was not
canceled “despite” the urgent need for the systems. Rather, the urgency
of the need for the equipment weighed against cancellation. This con-
tract, which is held by your client AIL, has not been canceled, although
our latest information is that the agreement suggested by our decision
of December 22,1969, has not as yet been reached.

Moreover, multi-year procurement may not necessarily be inappro-
priate for urgently needed items. Paragraph 2 of LRTP-0166 stated
in regard to the Government’s probable delivery requirements:

Deliveries will begin 330 days after award at the rate of 4 each per month and

continue at that rate until deliveries are complete.
Thus, it was anticipated that even those firms which met the “Bidders
Technical Qualification Clause” would not commence delivery until
approximately 11 months after award. It logically follows that similar
delays in delivery would occur with new contractors, such as AIL,
under future 1-year contracts. Therefore, the multi-year technique
appears to offer more timely delivery than separate single-year con-
tracts. In light of these considerations, we do not find the use of multi-
year procurement improper.

Accordingly, your protest is denied.

[ B-169476 ]

Defense Department—Teachers Employed in Overseas Areas—
Leaves of Absence

The grant of leave without pay (LWOP) for approximately one year to overseas
school teachers to return to the United States to study in an accredited college
or university in furtherance of their professional growth may be authorized
under 5 U.S.C. 5728, if the requirements of the statute for the completion of
prescribed tours of duty and the execution of renewal agreements are complied
with, and the Government may assume the expense of household effects storage
for the period of the LWOP pursuant to 5 U.S.C. 5726, upon determination the
storage is in the public interest or is appropriate for reasons of economy, with
provision for recoupment of the expenses paid should a teacher fail to return
to the overseas post upon expiration of the LWOP, and may pay the cost of the
roundtrip travel for teachers and their dependents under the authority in 5
17.8.0. 5728, providing for the taking of leave.

To the Assistant Secretary of the Navy, June 22, 1970:

Your letter of March 18, 1970, states in effect that the Department
of Defense is contemplating the adoption of a program of granting
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leave without pay for approximately 1 year to overseas school teachers
so they can return to the United States to study in an accredited college
or university in furtherance of their professional growth.

In connection with such program questions have arisen as to (1)
whether their household effects may be stored at Government expense
during the period of absence without pay and (2) whether round-trip
travel at Government expense may be authorized for the teachers and
their dependents.

Concerning the storage question, you refer to 20 U.S.C. 905 (derived
from the act of July 17, 1959), and the applicable regulations of the
Department of Defense and Bureau of the Budget which specifically
authorize storage of household effects of teachers during the summer
recess period when at the end of the school year they agree in writing
to serve the next school year. Also, you refer to section 6.7a(2) of
Bureau of the Budget Circular No. A-56, Revised October 12, 1966,
which quotes the statutory conditions for entitlement to storage
and related transportation expenses of household goods and personal
effects of employees assigned to permanent duty stations outside the
continental United States. Such statutory conditions as set forth in
5 U.S.C. 5726 are as follows:

(1) the duty station is one to which he cannot take or at which he is unable
to use his household goods and personal effects; or

(2) the head of the agency concerned authorizes storage of the household
goods and personal effects in the public interest or for reasons of economy.

We assume from your letter that it is desired to make a determina-
tion under condition (2) quoted above but doubt exists whether this
provision would be applicable in view of the specific authorization
contained in 20 U.S.C. 905 which limits storage of household effects
of overseas teachers to the summer recess period.

The quoted provisions of 5 U.S.C. 5726 above were derived from
the act of September 6, 1960, 74 Stat. 796, amending the Administra-
tive Expenses Act of 1946, as amended. The enactment date of such
amendment was subsequent to the act of July 17, 1959, 20 U.S.C. 905.
Moreover, the 1960 amendment is general in its application and clearly
storage could be authorized under circumstances where a duty station
outside the continental United States is one to which a teacher could
not, take or at which he could not use his effects. Our view is that the
provisions of 20 U.S.C. 905 do not restrict the head of the agency in
making a determination that storage of household effects for an over-
seas teacher is in the public interest or is appropriate for reasons
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of economy. Apparently, a determination of public interest in situa-
tions such as here involved would be related to the recruitment of
overseas teachers and to their obtaining desirable training for future
assignments. And we assume consideration will be given to appropri-
ate provision being made for recoupment by the United States of
storage expenses paid in those instances where a teacher might fail to
return to his overseas post upon expiration of his period of leave with-
out pay. Accordingly, we see no objection to authorizing the storage
under the circumstances described.

Turning now to the question of round-trip travel at Government
expense for the teachers granted leave without pay, it is indicated
that as a condition to the Government paying such expenses the teach-
ers would be required to execute renewal transportation agreements
prior to departure similar to the normal situations where teachers are
returning to the United States for the purpose of taking leave after
completion of prescribed tours of duty outside the United States (5
U.S.C. 5728).

We understand that ordinarily overseas teachers are authorized to
return on leave (leave without pay) to the United States after comple-
tion of 2-year tours of duty. However, you point out the directives
of the Department of Defense permit round-trip travel at Govern-
ment expense of teachers after the first school year for the purpose
of attending an accredited college in a leave without pay status. Such
travel is contingent upon teachers signing a renewal agreement for
another 2-year period.

The statute, 5 U.S.C. 5728, and the regulations issued thereunder
contain no restrictions as to how much leave may be granted or whether
it should be paid leave or leave without pay. As long as the require-
ments of the statute as to completion of prescribed tours of duty and
execution of renewal agreements are complied with, we see no reason
why travel expenses may not be authorized for a reasonable grant of
leave without pay, such as here. Actually the program for attending
an accredited college during the summer recess is similar to the new
proposal.

Your questions are answered accordingly.

[ B-169522 ]

Family Allowances—Separation—Necessitated by Military Duties
Requirement

An enlisted man serving overseas on an “all others” tour that entitled him
to family separation allowances, type I and type II under 37 U.S.C. 427, when
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divorced and ordered to pay alimony and to support his former wife and their
minor child in her custody and remarried to another service member with whom
he resides near his overseas station, is not entitled on the basis of separation
from his child to either allowance and any payments on the basis of their sep-
aration should be recovered. Although the child continues to be the member’s
dependent, their separation resulted from the divorce decree granting her cus-
tody to the mother and not from his military duties, the requirement for entitle-
ment to the type I allowance, and the type II allowance is not payable to the
member as the former wife’s household is not subject to his management and
control.

To Major J. P. Barrow, Department of the Army, June 22, 1970:

Further reference is made to your letter dated January 9, 1970, with
enclosures, forwarded here by letter of March 24, 1970, from the Office
of the Comptroller of the Army (Department of Defense Military
Pay and Allowance Committee Number D.O. A-1074), in which you
request an advance decision as to the propriety of payment of family
separation allowance, type I and/or type II, to Sergeant Major Ben-
jamin F. Seago, SSAN 254-32-1418.

Permanent change-of-station orders dated July 14, 1967, reassigned
Sergeant Seago from Vietnam to Europe effective August 1, 1967, and
indicated that he had elected to serve an “all others” tour, and that
travel of dependents to the new duty station was not authorized. The
file indicates that this 2-year tour of duty was later extended for 1 year
with the original tour election continued in effect.

The member was divorced from his wife, Genevia, by decree of the
Superior Court, Whitfield County, Georgia, on September 9, 1968.
He was ordered to pay alimony and support to his former wife, in
addition to paying for the support of a minor child, Sharon Diane
Seago. Custody of the child was awarded to Genevia Seago, with
visitation rights granted to her former husband. To substantiate the
payment of family separation allowances, on November 15, 1968,
Sergeant Seago signed a statement to the effect that his dependents
lived in Dalton, Georgia, and that their residence was subject to his
management and control.

The member is reported to have married another service member and
apparently resides with her near his duty station, Chievres Air Base,
APO New York 09088. Memorandum 210-3, Headquarters Command,
United States Army Element, Supreme Headquarters Allied Powers
Europe, dated October 15, 1969, indicates that suitable quarters do not
exist at that station for members of Sergeant Seago’s rank.

You say the question involved is the entitlement of family separa-
tion allowance, type I and type IT, when a member who was previously
entitled to these allowances as a result of an obligation to furnish
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support and/or a home for a dependent of his former marriage, mar-
ries a female member of a uniformed service.

You express the opinion that the current marriage has not altered
Sergeant Seago’s prior obligation to furnish support and a home for
the dependent child of his former marriage. Since the member con-
tinues to be unaccompanied by this minor child who lives in the con-
tinental United States, you say it appears that Rule 2, Table 3-3-1,
and Rule 2, Table 3-8—4 of the Department of Defense Military Pay
and Allowance Entitlements Manual would apply. However, since
the regulations are not clear regarding this matter, you state that you
have suspended Sergeant Seago’s entitlement to family separation
allowances, pending our decision. You have enclosed a voucher for
$372, dated January 18, 1970, for family separation allowances, type
I and type I, for the period from September 27, through Decem-
ber 31, 1969, which period presumably is after Sergeant Seago’s
remarriage.

Section 427(a), Title 87, United States Code, provides as follows:
§427. Family Separaiﬁoﬂ Allowance.

(a) In addition to any allowance or per diem to which he otherwise may be
entitled under this title, a member of a uniformed service with dependents who
is on permanent duty outside of the United States, or in Alaska, is entitled to
a monthly allowance equal to the basic allowance for quarters payable to a
member without dependents in the same pay grade if—

(1) the movement of his dependents to his permanent station or a place near
that station is not authorized at the expense of the United States under section
406 of this title and his dependents do not reside at or near that station; and

(2) quarters of the United States or a housing facility under the jurisdiction
of a uniformed service are not available for assignment to him.

In decision B-161781, August 9, 1967, we said as follows:

The legislative history pertaining to family separation allowance discloses
that the purpose of the allowance authorized by section 427(a), title 37 U.8.C,,
is to compensate a member for the expense of procuring public quarters for
himself during periods of enforced separation from his dependents, where Gov-
ernment quarters are not available for assignment to him at his overseas station.
Although it is not necessary that a member and his dependents reside together
immediately prior to his transfer overseas in order to qualify for such allow-
ance, it is our view that the allowance is not authorized if the family separation
does not result from military orders. A family separation which is the result of
a divorce decree which grants custody of a member’s minor children to his
divorced wife, does not meet the requirement that the member is separated
from his dependents as a result of military orders. See 43 Comp. Gen. 332-350
(1963) ; 44 4id. 572-574. (1965).

The member’s duty to support his minor child, a dependent as de-
fined in section 401, Title 87, United States Code, is unaffected by his
subsequent remarriage. However, Sergeant Seago’s former wife was
awarded custody of the child, and consequently, he was not entitled
to have her live in his household. As the separation results from the
divorce decree which granted custody to his former wife, and is not
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caused by his military duties, the member is not entitled to family
separation allowance, type I, in these circumstances.

Section 427(b) (1), Title 87, United States Code, provides as
follows:

(b) Except in time of war or of national emergency hereafter declared by
Congress, and in addition to any allowance or per diem to which he otherwise
may be entitled under this title, including subsection (a) of this section, a
member of a uniformed service with dependents (other than a member in pay
grade B-1, E-2, B-3, or E—4 (4 years’ or less service)) who is entitled to a
basic allowance for quarters is entitied to a monthly allowance equal to $30 if-—-

(1) the movement of his dependents to his permanent station or a place near
that station is not authorized at the expense of the United States under section
406 of this title and his dependents do not reside at or near that station;

The legislative history of section 427(b), Title 37, of the United
States Code shows that the purpose of the legislation is to compensate
a serviceman for the added household expenses that arise by reason
of his separation from his dependents as a result of his military duty
assignment. In view of the legislative history, we have held consist-
ently that unless the record shows that the member is maintaining a
household for his dependents subject to his management and control,
so that the attendant liability and responsibility will rest on him, the
$30 monthly family separation allowance is not payable. The resi-
dence must be the member’s and not that of someone else. 43 Comp.
Gen. 332, 350 (1963), answer to question 23; 47 Comp. Gen. 481; id.
583 (1968) ; 48 Comp. Gen. 525 (1969).

Sergeant Seago’s statement of November 15, 1968, completed at
Chievres Air Base, APO New York 09088, indicated that his depend-
ents in Dalton, Georgia, lived in a residence which was subject to
his management and control. The divorce decree terminated the right
and duty of the member to maintain a household for Genevia Seago,
~ho was no longer his wife, and for his child, the court having
awarded custody of the child to her mother. As the court-ordered
financial support provided by Sergeant Seago did not subject his
former wife’s household to his management and control, and the
separation of the member and his daughter was not caused by his
military duties, there is no basis for the payment of family separation
allowance, type II.

Paragraph 30311b, Department of Defense Military Pay and Al-
lowances Entitlements Manual, appears clear in its statement that—

Unless the records show otherwise, a member’s spouse and children are pre-
sumed to be a part of his household. Do not consider a dependent as a part
of a member’s household if:

L ] L ] L ] L L ] L ] L ]

(8) the sole dependent is a wife legally separated, a child in the legal custody

of another person, * * *,
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There is no entitlement to family separation allowance, type I or
type II, as a result of the member’s current marriage, as his wife
presumably resides with him and is a service member.

Consequently, Sergeant Seago was not entitled to family separation
allowance, type I or type II, for the period covered by the voucher
presented and it will be retained in this Office.

The statements made in your letter indicate that it was the admin-
istrative view that Sergeant Seago was entitled to family separation
allowance, type I and type I, and that he was paid these allowances
on account of his child from the date of his divorce until his remar-
riage when payment was suspended. Presumably, that view was predi-
cated on the fact that, as a member serving the all others tour, he
was not entitled to transportation of dependents to his overseas duty
station.

If, however, the child was in the custody of her mother during that
period, as provided by the divorce decree, it is our view that the sep-
aration must be viewed as in fact resulting from the divorce decree,
the type of tour which Sergeant Seago was serving no longer being
material, and as explained above, he was not entitled to these allow-
ances because of his separation from the child during such period.
Therefore, any payments that were made on that basis were erroneous
and should be recovered.

[ B-169747]

Veterans Administration—Contracts—Medical Schools—Services
of Medical Specialists

To enable the Veterans Administration to obtain by contract the professional
services of scarce medical specialists and thus avoid impairing the effectiveness
of the authority in 88 U.8.C. 4117 to contract with medical schools and clinics
for such services, the term “clinic” may be interpreted to include any medical
organization which is capable of contracting for and furnishing medical special-
ist services at Veterans Administration facilities, nor are the services of specialists
who are not physicians precluded under section 4117, as nothing in the language
or legislative history of the section requires the term “medical specialist” to be
defined to encompass only physicians, and the term may be construed to include
any professional or technician who performs specialist services related to pro-
viding medical care and attention.

To the Administrator, Veterans Administration, June 24, 1970:
We refer to your letter of May 4, 1970, requesting our decision on
two matters involving the contracting authority of the Veterans Ad-

ministration under sections 213, 4114 (a) (1) (B) and 4117 of Title 38,
United States Code.



872 DECISIONS OF THE COMPTROLLER GENERAL {49

Your first question concerns section 4117 which provides:

The Administrator may enter into contracts with medical schools and clinies
to provide scarce medical specialist services at Veterans’ Administration facili-
ties (including, but not limited to, services of radiologists, pathologists, and
psychiatrists).

You point out that neither the law (Public Law 89785, approved
November 7, 1966) nor the legislative history theréof contains a defini-
tion of the term “clinic” or an indication of how that term may have
been understood and used by the Congress when enacting such pro-
vision. You believe that a restrictive definition of the term “clinic”-—
e.g., an institution equipped for diagnosis and treatinent of outpa-
tients—would defeat the objective of securing the personal services
of scarce medical specialists to be performed at Veterans Administra-
tion facilities. Therefore, you suggest that the term be defined to in-
clude any organization which is capable of contracting for the furnish-
ing of scarce medical specialist services.

The purpose of section 4117 is to enable the Veterans Administra-
tion to procure the services of medical specialists which, due to scarcity,
otherwise would be difficult or impossible to obtain. Since a strict
definition of the term “clinic,” as set forth in our example above, ap-
parently would impair the effectiveness of such legislation, we believe
that the term reasonably may be interpreted to include any medical
organization which is capable of contracting for and furnishing the
services in question.

Your second inquiry concerns subsection 4114(a) (1) (B) of 38
U.S.C. which provides:

§ 4114. Temporary and part-time appointments; residercies and internships.

(a) (1) The Administrator, upon the recommendation of the Chief Medical
Director, may employ, without regard to civil service or classification laws, rules,
or regulations—

» L3 * * ® & *

(B) physicians, dentists, nurses, and other professional and technical per-
sonnel on a fee basis.

You question whether the authority granted under that subsection
may be used in conjunction with the general contracting authority pro-
vided by 38 U.S.C. 213 so as to permit the Veterans Administration to
contract for the personal services of the professional and technical
personnel referred to in subsection 4114(a) (1) (B). We understand
that the primary reason for seeking such authority is to enable the
Veterans Administration to obtain, by contract, the personal services
of various scarce medical specialists who are not physicians. We under-
stand that the Veterans Administration has assumed that the services
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of specialists who are not physicians may not be procured under sec-
tion 4117, discussed above.

We find nothing in the language of section 4117 or the legislative
history thereof which requires that the term “medical specialist” be
defined to encompass only physicians. Rather, it is our opinion that the
term may be construed as including any professional or technician who
performs specialist services related to providing medical care and
attention. Question 2 is answered accordingly.

[ B-164515

Compensation—Wage Board Employees—Rates—Wage Surveys
to Establish

The Monroney Amendment providing for the administration of wage schedules
under 5 U.S.C. 5341 (c), in authorizing that when insufficient comparable posi-
tions exist in private industry in a particular area to establish rates for Fed-
eral positions, the rates shall be established in accordance with rates paid in the
nearest wage area, permits the Civil Service Commission charged with the ad-
ministration of the amendment considerable latitude in determining how the
appropriate accord is to be accomplished. Therefore, the Commission’s changed
interpretation of the amendment and its implementation by the use of wage data
obtained outside a given area as though obtained within the given area to avoid
the inequities that result from limiting the use of data to the classes of positions
for which sought is acceptable.

'{'37t(1)1e Chairman, United States Civil Service Commission, June 25,

By letter of June 1, 1970, you requested our concurrence in regula-
tions which the Civil Service Commission proposed to issue for the
administration of wage schedules under 5 U.S.C. 5341(c) added by
section 4 of Public Law 90-560, commonly referred to as the Monroney
Amendment.

You point out that although the statute has been in effect since
October 12, 1968, the required regulations have not been issued and
there has been no implementation of its provisions; that is, no wage
schedules affected by the statute have been issued.

After receipt of your letter, we received a letter from the Depart-
ment of Defense on the subject of the proposed regulations. From
information contained in the two letters it appears that there is a
sharp difference of opinion between the Commission and the Depart-
ment as to the appropriate rationale for implementing the provisions
of the Monroney Amendment, from the standpoint both of legal
requirements and practical consequences.

The Amendment, 5 U.S.C. 5341(c), providesthat:

(c) When a wage survey is made for the purpose of establishing wage sched-
ules for employees to whom this section applies, the agency or agencies making
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the survey shall determine whether there exists in the wage survey area a sufli-
cient number of comparable positions in private industry to establish wage
schedules for the principal types of Federal positions for which the survey is
made. The determination shall be in writing and shall take into consideration
all relevant evidence, including evidence submitted by employee organizations
recognized as representative of employees in the area. When it is determined
that there is an insufficient number of comparable positions in private industry
to establish such wage schedules, the agency or agencies making the survey
shall establish rates for such positions in accordance with rates paid for posi-
tiong in private industry in the nearest wage area which is determined by the
agency or agencies involved to be most similar in the nature of its population,
employment, manpower, and industry to the wage area for which the gurvey is
being made. The Civil Service Commission shall prescribe regulations necessary
for the administration of this subsection.

The basic question at issue is (1) whether the quoted provision
either requires or permits wage data obtained outside of a given wage
area to be used as though they were obtained within the given area or
(2) whether such data obtained outside of an area may properly he
used only for purposes of establishing wage rates for the classes of
positions for which the data were sought.

You state that the Commission initially assumed that the statute
required the establishment of single-position rates identical with the
“prevailing rate” for such positions in the outside area. However, upon
reconsideration you have concluded that the second alternative posed
above is erroneous and that the first is consistent with the intent of the
statute. Commission instructions, at paragraph i(4) of Subchapter
S-5, section 12, headed “Consideration of Wage Rates from Outside
the Wage Survey Area,” FPM Supplement 532-1, reflected that initial
Interpretation, as follows:

(4) Addition to wage schedule. The out-of-area rates thus established are
added to the regular wage schedule for the wage area under the heading, Out-
of-Area-Rates, showing the rates and the series and grade levels to which
applicable.

The Department of Defense contends that this initial interpretation
by the Commission correctly reflects the intent of the statute and that
to change the interpretation at this date will pose serious problems in
implementation and will prove costly. The Commission, however, in
connection with the issuance of its formal implementing regulations
has discarded its previously held views in the matter, and now is of
the opinion that out-of-area “prevailing rates” should be included as
part of the data used in arriving at the wage schedule in exactly the
same manner as is done with the prevailing rates obtained in « single
wage area. The proposed regulations reflect the Commission’s cur-
rently held views.

‘We understand from information presented by your office that if the
present Commission instructions were applied in Oklahoma City, for
example, an aircraft mechanic would receive approximately one dollar
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more an hour than for the same level of work elsewhere in Oklahoma
City and 40 to 50 cents an hour more than an aircraft mechanic work-
ing for the Federal Government in Tulsa, the area from which wage
data was obtained. This occurs because the higher Tulsa rate would be
applied directly in Oklahoma City but in Tulsa such rate would be
used only as one datum along with many others bearing upon pay
rates established in the local Tulsa area. It was because of such seem-
ingly gross pay inequities that the Commission realized a different
approach is desirable.

Taking into account the fact that the Commission itself initially
construed the statute in accordance with the views being put forth by
the Department of Defense and recognizing that the legislative
history contains ample apparent support for those views with little
specifically in support of a contrary view, we would agree that the
Department makes out a most persuasive case for concluding that the
regulations being proposed by the Commission are contrary to law.

However, for the reasons outlined below, we are not disposed toward
concluding that the Commission—which has been directed to prescribe
the regulations necessary for administration of the provisions in ques-
tion—is without authority to issue the regulations as proposed.

The setting of wage schedules is a complex detailed process and the
specific overall procedures to be followed in their establishment is
nowhere spelled out in the law. Two basic concepts are inherent in the
provisions for administrative establishment of Federal employee wage
schedules: (1) that Federal wages should be comparable to wages for
similar types work being paid by private employers in the area cov-
ered by a wage schedule, and (2) that there should be an orderly pro-
gression of higher pay within the wage schedule for the increasing
difficulty of tasks performed.

While these general concepts may be precisely stated, there is no
single precise manner in which accumulated wage data must, or indeed
can, be utilized to achieve what might be termed the one proper result.
In the final analysis the stated concepts seek fundamentally to provide
for equitable treatment of Federal wage board employees. In utilizing
collected wage data to establish a workable wage schedule, it is obvious
that many compromises are required to arrive at a proper balance of
operative factors. As the agency charged with the responsibility for
prescribing regulations governing administration of the Monroney
Amendment provisions, the Civil Service Commission is entitled to
considerable latitude in determining what compromises are required
and how they should be effected.

The two procedures for dealing with out-of-area prevailing rates at
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issue here are in themselves each a compromise with the basic concepts
stated above. To pay a rate for a particular job in one area equivalent
to the rate for that job in another area might well be, as shown by the
Oklahoma City example mentioned above, a distortion of the local
comparability desired. On the other hand, to use the outside rate in the
computation of the local wage schedule may similarly distort the
desired local comparability.

We are not in a position to determine which of the distortions sug-
gested 1s the least onerous. We are of the opinion, however, so long as
the governing statute does not spell out the precise formula to be fol-
lowed, that the Commission may properly make the choice.

The statute with respect to this issue provides for two things. First,
it authorizes where necessary, the use of data from wage areas outside
of the one in which a particular wage schedule is being established.
Secondly, it provides that rates for the positions involved shall be
established in accordance with the rates paid in the outside area. The
exact words of the statute, in pertinent part, are:

* * * the agency or agencies making the survey shall establish rates for such
positions in accordance with rates paid for positions in private industry in the
nearest wage area * * * [Italic supplied.]

If the statute were phrased in terms of “establishing] rates for
such positions” af rather than #n accordance with “rates paid in * # #
the nearest wage area,” it would have more precisely spelied out the
procedure to be followed. However, by requiring only that they be
established in accordance with the outside rates, room is provided for
the exercise of discretion as to how the appropriate accord is to be
determined.

We have recognized elsewhere in this opinion that the legislative
history of the Monroney Amendment strongly suggests that the
amendment was understood to provide for setting individual pay rates
based on out-of-area data. At the same time, however, the history
makes clear that the underlying purpose being furthered was to pro-
vide a means for dealing with the problem involved in a manner that
was equitable, all within the framework, apparently, of a less than
perfect understanding of the full procedures under which wage sched-
ules are established.

In this context, we hesitate to insist that a somewhat loosely worded
statute must be construed according to what in the final analysis is
the secondary intention expressed in its history where such construc-
tion would operate to do violence to the basic considerations of equity
which underlie the statutory provisions in the first instance.

Accordingly, and with full recognition that there is considerable
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basis for the original position of the Commission (the current view of
the Department of Defense), we offer no objection to the establish-
ment of wage schedules in the manner set forth in the proposed regu-
lations.

[ B-169933 ]

Pay—Retired—Annuity Elections for Dependents—More Than
One Application for Change

The fact that an Army major retired on May 1, 1969, reduced the annuity
elected for his wife under the Retired Serviceman’s Family Protection Plan,
10 U.S.C. 1431-1446, on May 5, 1969, does not preclude him from withdrawing
from the plan on June 4, 1969, as nothing in the law or legislative history of
the act restricts a retired member to one of the options provided in 10 U.S.C.
1436(b). A member may apply for any number of reductions so long as each
involves a smaller annuity, and he may withdraw from the plan at any time,
a reduction or withdrawal becoming effective the first day of the seventh cal-
endar month after application. Therefore, the annuity reduction under 10 U.S.C.
1436(b) (1) became effective December 1, 1969, and the officer’s withdrawal
from the plan pursuant to 10 U.S.C. 1436(b) (2) on January 1, 1970.

To Major R. W. Tudor, Department of the Army, June 30, 1970:

Further reference is made to your recent letter which was for-
warded here by letter dated May 27, 1970, of the Office of the Comp-
troller of the Army, requesting an advance decision as to the propriety
of payment of a voucher for $224.44 in favor of Colonel Ellis H.
Mist, retired, covering deductions for the cost of an annuity under the
Retired Serviceman’s Family Protection Plan, 10 U.S.C. 1431-1446,
for the period from January 1, 1970, through February 28, 1970.
Your request has been assigned DO No. A-1080 by the Department of
Defense Military Pay and Allowance Committee.

On January 3, 1962, Colonel Mist elected option 1, with option 4,
at one-half reduced retired pay to provide an annuity for his wife
under the plan. He retired under the provisions of 10 U.S.C. 1201
effective May 1, 1969, and cost deductions of $180.58 per month were
established for payment of an annuity in the amount of $514.92 per
month.

By letter dated May 5, 1969, Colonel Mist made application for re-
duction of the annuity to $320 per month pursuant to 10 U.S.C.
1436 (b) (1). On June 4, 1969, he applied for withdrawal from partici-
pation in the plan. L

The application for reduction became effective December 1, 1969,
and cost deductions of $112.22 per month have been made from Colonel
Mist’s retired pay since that date. You say that his request dated
June 4, 1969, if valid, would become effective January 1, 1970. You
expressed doubt as to whether more than one application is permis-
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sible under the reduction and withdrawal provision of 10 T.S.C.
1436 (b) and if only one election is authorized, you ask whether Colo-
nel Mist may now be given an opportunity to change his May &, 1969,
election of a u,du(,tlon to withdrawal to be effective December 1, 1969.

The present provisions of 10 U.S.C. 1436 (b) were enacted into law
by clause (6) of section 1 of the act of August 13, 1968, Public Law
90 185, 82 Stat. 753. The purpose of that act was to encourage greater
participation in the plan by giving it more flexibility as to elections
to participate, or modification or revocation of prior elections,
and, in the case of retired members, to permit reduction of the amount
of the annuity elected or withdrawal from participation in the pro-
gram. There 18 nothing in the law or its legislative history which re-
stricts a retired member to only one of the options provided in 10
U.S.C. 1436(b). He may apply for any number of reductions in the
annuity so long as each application involves a smaller annuity than
the previous one and is not for less than the prescribed minimum. He
may file an application to withdraw from further participation in the
plan at any time. However, an application for reduction or withdrawal
does not become effective until the first day of the seventh calendar
month beginning after he applies for a reduction or withdrawal.

The foregoing views are not inconsistent with that expressed in
our decision of Noveniver 21, 1968, 48 Comp. Gen. 353, that “a proper
application for a reduction in the amount of an annuity or a with-
drawal from participation in the plan received by proper adminis-
trative authority, may not thereafter be changed or revoked.” An ap-
plication for a reduction in the amount of an annuity must be given
full effect. However, this does not prevent an application for a further
reduction in the amount of the annuity—within the statutory
limitation—or for withdrawal from participation in the plan, from
taking effect at a later date.

In the case of Colonel Mist, his application dated May 5, 1969, was
a valid irrevocable election to reduce the amount of the annuity under
10 U.S.C. 1436(b) (1) and reduced cost deductions were required
effective December 1, 1969. His application dated June 4, 1969, for
withdrawal from participation in the plan was a valid irrevocable
election under 10 1).S.C. 1436 (b) (2) which became effective January 1,
1970. Subsequent to that date no deductions for the cost of an annuity
under the plan were proper. Accordingly, the voucher, which is re-
turned, may be paid and appropriate action should be taken to refund
to him any additional annuity cost deductions which may have been
made from his retired pay since March 1, 1970.
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ABSENCES Page
Leaves of absence. (See Leaves of Absence)
ACCOUNTABLE OFFICERS
Accounts
Credit for waived erroneous payments

In accordance with Pub. L. 90-616, an accountable officer is entitled to
full credit in his accounts for erroneous payments that are waived under
authority of act, as payments are deemed valid for all purposes. There-
fore, refund to employee of over-payment which he had repaid prior to
waiver of erroneous payment by authorized official is regarded as valid
payment that may not be questioned ir accounts of responsible certify-
ing officer regardless of fact that he may not regard erroneous payment
as having been appropriately waived IS 5 1 |
Certification of confidential expenditures

Propriety

Vouchers covering expenses of investigations under 14 U.S.C. 93(e),
Wwhich were incurred on official business of confidential nature and ap-
proved by Coast Guard officer, but nature of expenses are unknown to
¢ertifying officer, may not be certified for payment without holding cer-
fifying officer accountable for legality of payment. 14 U.S.C. 93(e) con-
tains no provision for certification of vouchers by Commandant of Coast
Guard who is authorized to make investigations and, therefore, responsi-
bility for certifying vouchers for payment is governed by act of Dec. 29,
1941, which fixes responsibilities of certifying and disbursing officers,
and payment for costs of investigations may only be made in accordance
with 1941 act __ 486

Relief

Lack of due care, etc.

Failed to submit question to General Accounting Office

An accountable officer of uniformed services who authorized per diem
payments to members furnished quarters and subsistence on basis of
retroactive amendment that deleted provision for group travel and unit
movement from temporary duty order failed to exercise due care re-
quired by 31 U.S.C. 82a-2 for entitlement to relief, Disbursing officer’s
reliance on assurance from higher headquarters that unit movement was
not involved and that members were entitled to per diem, and his failure
to either follow administrative procedures based on Comptroller General
decisions to effect that members may not be paid per diem when fur-
nished quarters and subsistence, or to submit doubtful claims to U.S.
GAO for settlement, is not due care and contemplated by statute - 38

417-514 0—T1——86
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ADMINISTRATIVE DETERMINATIONS Page

Assumptions

Bid principles

Although experlence certificate requirement in brand name or equal
solicitation for complete electric generating plant was required to be
executed “by official of firm manufacturing equipment,” certificate
signed by official of successful bidder whose letterhead indicated that it
is distributor for one of two named brands specified in invitation is
acceptable in view of fact that standard package of both brand named
manufacturers required “slight” modification to meet specifications, and
even though language used respecting modification accorded contracting
officer too much interpretive leeway for formally advertised procure-
ment, absence of appropriate standard did not inhibit full and free com-
petition required by 10 U.S.C. 2305(b). However, vagueness of lan-
guage should be eliminated in future procurements 274
Conclusiveness

Contracts

Disputes
Law questions

Where invitation for bids on construction project indicated appli-
cability of Maryland sales tax had not been formally resolved by courts
and invitation and contract provided tax was to be included in contract
price, when court held tax was inapplicable to Federal construction proj-
ects, Govt. became entitled to price adjustment, notwithstanding tax
had not been included in bid price—for to permit showing after award
of omission would impinge upon integrity of competitive bidding sys-
tem—and that Govt. had delayed in seeking refund. Decision of Armed
Services Board of Contract Appeals that “the contract placed the onus
of correctly determining the applicability of the state tax on the con-
tractor” is an error as matter of law and, therefore, decision is not final
and payment to contractor directed by Board should not be made_—____ 782

General Accounting Office authority

Contract matters

In recommending termination of purported contraet that had been
awarded to bidder permitted to correct its bid price because it had been
erroneously computed on estimated requirements 24 times Govt.’s true
estimate and mistake may have affected amount bid, and that correc-
tion was tantamount to submission of second bid, U.S. GAO did not ex-
ceed its review authority. Standard of review pursuant to Wunderlich
Act (41 U.S.C. 321, 322) applies to contract disputes and not to mis-
takes in bid, and finality of administrative determination does not apply
to questions of law. For years GAO decided all questions concerning
corrections of bid mistakes, and even with delegation of such authority,
Comptroller General is not deprived of right to question administrative
determinations, nor bidder of right to request his decision 152
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AGENTS
Of private parties
Authority
Ministerial duties

Immediate reply to receipt of material amendment to invitation
by TWX operator of low bidder, who is not responsible for preparation
and submission of bids, and which was only intended as signal that trans-
mission of amendment had been received, is not equivalent to an accept-
ance of terms of amendment by individual responsible for binding bidder,
and under rule of agency that information furnished to clerk or anyone
acting in ministerial capaecity is not imputed to another, rejection of
low bid was proper

Evidence

Time for submitting

Low bid signed by president of company in receivership, where power
of attorney from receiver authorizing president to sign bid was sub-
mitted after bid opening, is nevertheless responsive bid. Rule that evi-
dence of agency must be submitted before bids are opened is too re-
strictive in view of fact that should principal establish bid was sub-
mitted on his behalf by unauthorized individual, Govt. not only would
have possible cause of action against that individual, who no doubt
would challenge false disavowal of his authority, but in addition has
ample means to protect itself against fraudulent practices by bidders.
However, evidence of agency submitted before bid opening would avoid
challenges of proof of agency. 48 Comp. Gen. 369, modified

AGRICULTURE DEPARTMENT
Fees for services to public

Disposition

Cost-of-service fees charged for furnishing data from Current Re-
search Information System (CRIS), a computerized information and
retrieval system that maintains scientific and management type infor-
mation on both federally financed and State supported agricultural re-
search, may not be deposited in special account pursuant to Dept. of
Agriculture’s 7 U.S.C. 2244 authority and made available for CRIS to
draw on to cover costs involved in making research and reproducing
data. Bxemption authority in section 2244 to requirement for deposit
of monies into Treasury as miscellaneous receipts relates to and is
limited to bibliographies prepared by Dept.’s library, and to microfilming
and other photographic reproductions of books and to other library ma-
terials, and CRIS is not part of that library.
Inspectional services

Reimbursement

Establishments that received meat and poultry inspection services
on Friday, Dec. 26, 1969, declared holiday by Bxecutive order, notwith-
standing inadequacy of notice concerning holiday status of 26th, may
not be relieved of obligation imposed by 21 U.S.C. 468 and 7 U.8.C. 394,
to reimburse Dept. of Agriculture for holiday pay received by inspec-
tion employees at premium rates presecribed in 5 U.8.C. 55415549, as
there is no indication in legislative histories of Poultry Products In-
spection Act and Meat Inspection Act of intent to shift holiday and over-
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Inspectional services—Continued
Reimbursement—Continued
time costs from industry to Govt., otherwise responsible for operation
of inspection services, and furthermore, no appropriated funds are
available to pay cost of overtime and holiday work.______________. ... 510
The longstanding interpretation by Dept. of Agriculture that ref-
erence in Meat Inspection Act (7 U.S.C. 394), to reimbursement by
meat industry for overtime costs incurred by Govt., includes cost of fur-
nishing holiday services, is entitled to great weight in construction of
act and, therefore, meat establishments that were rendered inspection
services on Friday, Dec. 26, 1969, day declared a holiday by Bxecutive
order, may not be relieved of liability to reimburse Dept. for holiday pre-
mium pay that was made to inspectors 510
Surplus commodities
Procurements based on barter
In evaluation of proposals submitted to construct submarine cable
subsystem linking Okinawa to Talwan, proposals that were solicited
on both nonbarter basis and barter basis under Pub. L. 806, 80th Cong.,
which authorizes disposal by barter and exchange of surplus agri-
cultural commodities for use outside U.S.. addition of 50 percent Bal-
ance of Payments Program factor to cost of foreign source items offered
in proposals received on both barter and nonbarter basis was proper
and was not precluded by barter procedures prescribed in sec. 4, part 5,
of Armed Services Procurement Reg. Therefore, it was reasonable to
use 50 percent balance of payments factor in evaluating lowest priced
barter proposal, even though when added to cost of foreign items the
price became the highest offered-_ 562
Foreign source items purchased in United Kingdom for use overseas
that are offered in proposal submitted on barter basis pursuant to Pub.
L. 806, 80th Cong., which authorizes disposal of surplus agricultural
commodities overseas, properly were subject to 50 percent Balance of
Payments Program evaluation factor upon determination offset credits
provided under barter agreements between U.S. and United Kingdom
were not available for application, that insufficient dollar savings did
not warrant payment of balance of payments penalty, and that balance
of payments impact would be adverse. Applcation of offset credits is not
mandatory, nor is application of balance of payments procedure auto-
matically waived when offsets are available 562
Hlementary principle of competitive procurement that awards are to
be determined according to rules set out in solicitation rather than on
basis of oral statements of procurement officials to individuals is for
application when proponent offering foreign components under Pub.
L. 806, 80th Cong., which authorizes disposal by barter of agricultural
commodities for use outside U.S., is orally informed that barter offset
credits would be available to preclude application of 50 percent balance
of payments factor in evaluation of foreign supplies offered in its barter
proposal. If information was considered essential by contracting
agency, or lack of such information would be prejudicial, it should have
been furnished to all prospective offerors 562
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ALASKAN RAILROAD
Claims
Statutes of limitation

Although Alaska Railroad, a Govt-owned facility operated by Dept.
of Transportation under authority delegated by President, is not regu-
lated by Interstate Commerce Commission, it is subject to certain pro-
visions of Interstate Commerce Act pursuant to sec. 3(a) of E.Q. No.
11107, Apr. 25, 1963, and functions as common carrier. However, dis-
puted transportation claims that are more than 3 years old will be
viewed as not subject to 3-year statute of limitations against considera-
tion of claims by U.S. GAO because of limited number of claims involved
and fact that payment has been made by Railroad to connecting carriers
for their share of revenue, but future claims for transportation services
should be timely filed- .

ALLOWANCES
Family. (See Family Allowances)
Military personnel
Dislocation allowance
Members with dependents. (See Transportation, dependents,
military personnel, dislocation allowance)
Medically unfit

Where medically unfit persons were released on basis of void indue-
tion prior to 48 Comp. Gen. 377 holding that physically or mentally un-
qualified inductees into military service are entitled to basic pay, and if
qualified to disability retirement or separation under 10 U.S.C. Ch. 61,
military records of erroneously released persons may be corrected to
show discharge as of date of release from military custody and control,
any disability retirement or severance pay determination effected under
10 U.S.C. 1552 to consider aggravation of unfit condition or new or
additional unfitting condition acquired while on duty. Absent change
in physical condition while on active duty, discharge may be made for
convenience of Govt. without disability retirement or severance pay,
and all discharged persons may be informed of their entitlement to pay
and allowances that accrued prior to release
Quarters. (See Quarters Allowance)

Station. (See Station Allowances)
Subsistence. (See Subsistence Allowance)
Temporary lodging allowance
Military personnel. (See Station Allowances, military personnel,
temporary lodgings)
Travel. (See Travel Allowances, military personnel)
ANNUAL LEAVE
(8ee Leaves of Absence, annual)
APPROPRIATIONS
Augmentation
@ifts, etc.

Veterans Admin. physician authorized to be absent without charge to
leave to attend professional activities whose travel expenses are paid
by or from funds controlled by university whose medical college is affil-
iated with hospital employing physician may retain contributions re-
ceived from university, which is tax exempt organization within scope
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of 26 U.S.C. 501(c) (3) and, therefore, authorized under § U.S8.C. 4111
to make contributions covering travel, subsistence, and other expenses
incident to training Govt. employee, or his attendance at meeting. How-
ever, pursuant to 5§ U.S.C. 4111(b), and Bur. of the Budget Cir. No.
A-48, for any period of time for which university makes contribution
there must be appropriate reduction in amounts payable by Govt. for
same purpose 572
Punds received by Veterans Admin. physician from university whose
medical school is affiliated with VA hospital employing physician, to per-
mit him to undertake university business while in travel status, which
funds are in addition to travel and per diem authorized to conduct Govt.
business for entire period of medical meeting, seminar, etc., may not be
retained by physician, and under rule that employee is regarded as having
received contribution on behalf of Govt.,, amount of contribution is for
deposit into Treasury as miscellaneous receipts, unless employing agency
has statutory authority to accept gifts, thus avoiding unlawful augmenta-
tion of appropriations 572
‘Where physician employed by Veterans Admin. hospital that is affili-
ated with medical school of university is authorized travel and per diem
to undertake Govt. business for gpecified period, performs duties for uni-
versity when in nonpay or annual leave status while traveling, reimburse-
ment by university of expenses incurred by physician during nonduty
days should not be construed as supplementing Veterans Admin.
appropriations 572
Availability
Parking space
To reimburse General Services Administration for parking facilities
leased in commercial building pursuant to par. 10¢, GSA Order PBS
7030.2B, Apr. 18, 1968, for accommodation of employees of agency as-
signed to building, agency may use appropriations use to reimburse GSA
for rental of building 476
Training
Interagency institutes
Financing of contract by Veterans Admin. (VA) for hospital adminis-
trators interagency institute with nongovernmental facility in Dist. of
Columbia, cost to be shared by other Federal agency members of Inter-
agency Committee, is precluded by sec. 307 of Pub. L. 90-550, which pro-
hibits use of monies appropriated in act of finance Interdepartmental
Boards, Commissions, Councils, Committees, or similar group activities
that otherwise would be financed under 31 U.8.C. 691, nor may authority
in sec. 601 of Economy Act be used to provide training, as some agen-
cies of Committee are not enumerated in act. However, interagency ar-
rangement under training act (5 U.8.C. 4101-4118) that would provide
more effective or economical training would warrant VA contracting
for nongovernmental training facilities. 306
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Expenditures
Without regard to law
Legality determinations

Duty imposed on U.8. GAO to audit all expenditures of appropriated
funds involving determination of legality of expenditures, includes
determination of legality of contracts obligating Govt. to payment of
appropriated funds, and authority to render decisions prior to actions
involving expenditures of appropriated funds has been exercised by GAO
whenever any question of legality of proposed action has been raised,
whether by agency head, or by complaint of interested party, or by in-
formation acquired in course of other than audit operations, and in pass-
ing upon legality of expenditures of appropriated funds for Federal or
federally assisted construction programs, propriety of conditions im-
posed by revised “Philadelphia Plan” will be for consideration. (But see
Contractors Assn. of Eastern Penna., et al., v. Secy. of Labor, et al.,
Civil Action No. 70-18, and B-163026, Apr. 28, 1970.) . ____ 59

Federal aid to States. (See States, Federal aid, grants, etc.)
Federal grants, etc., to other than States. (See Funds, Federal grants,
etc., to other than States)
Limitations
Purchases
Passenger motor vehicles

Purchase of passenger motor vehicles to conduct research and develop-
ment programs for prevention and control of air pollution is not subject
to appropriation authorization requirement of 31 U.S.C. 638a (a), nor
maximum price limitation in sec. 6388c, as these statutory prohibitions
are intended for imposition on purchase of vehicles to be used to carry
passengers. Therefore, if certificate to effect that vehicles are necessary
to effectuate purpose of research programs contemplated and that they
will not be used to carry passengers appears on or accompanies payment
voucher, no objection to payment for vehicles will be raised_ e 202
Permanent indefinite for judgments

Several claims arising under one tort

Personal injuries and property damage claims of private insurance
policy holder and his subrogee insurer that arose in connection with
tort——collision with Govt. vehicle operated by Forest Service employee—
although presented separately are not separate and distinct claims,
as subrogee’s rights grow out of rights and cause of action of his subrogor
and, therefore, claims totaling in excess of $2,500, limit prescribed by
Federal Tort Claims Act (28 U.S.C. 2672) for payment by administrative
agency, payment of claims may not be made by Dept. of Agriculture from
its appropriated funds, but are for payment by GAO from appropriation
made by 31 U.S.C. 724a for payment of judgments and compromise
gettlements 758
Restrictions

Buy American requirement

Notwithstanding cotton from which pads are to be manufactured in
Japan for delivery in the U.S. is of domestic origin, pads offered by low
bidder are considered of foreign origin and subject to expenditure re-
striction appearing in Dept. of Defense acts since first introduced in 1958,
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and as restriction was not waived on basis item cannot bhe procured in
U.S,, and as item is not for use overseas, low bid was properly rejected.
Fact that invitation refers to cotton “grown or produced in the United
States” does not denote alternative and make place of production ir-
relevant, in view of legislative history of 1953 act, evidencing congres-
sional intent that any article of cotton may be considered “American”
only when origin of fiber as well as each successive stage of manu-
facturing is domestic 606

Legal education

Tuition charges for legal education of ROTC cadets enrolled during
academic year 1968-1969 under 10 U.S.C. 2107, fall within prohibition
in sec. 517 of Dept. of Defense Appropriation Act for 1969 and, therefore,
payment of charges is precluded, even though prohibition and its imple-
menting regulation, par. 22-900 of Armed Services Procurement Reg.,
were approved after cadets were enrolled. Restriction against payment of
tuition fees for legal training first appeared in DOD Appropriation Act
for fiscal year 1953, and exclusion in that act of students in ROTC units
was removed in 1954 act, and authority in 10 U.S.C. 2107 (¢) to pay ex-
penses of ROTC cadets eligible to participate in educational assistance
programs does not exempt cadets from legal training restriction con-
tained in annual DOD appropriation acts, including 1969 act_._—____ 879
Transfers

Limitations

Original purpose of appropriation

Pursuant to § U.S.C. 904(4), any Dist. of Columbia reorganization
plan proposed under Reorganization Plan No. 3 of 1967, when submitted
to Congress for approval must provide for transfer of unexpended bal-
ances, and upon transfer funds may only be used for purposes for which
appropriation was originally made. Strict application of restriction to
both partially and completely transferred functions, will avoid any aug-
mentation of appropriation account, or violation of sec. 3 of Dist. of
Columbia Appropriation Act, 1970. Sec. 904 (4) requirements also apply
to funds appropriated in 1970 act for General Operating EXpenses
Account, notwithstanding funds appropriated derived from designated
sources, for upon appropriation segregation of special funds no longer
was maintained ) 700

AWARDS
Informers
Rewards
By foreign governments

Reward monies which represent value of proceeds derived from sale
of contraband articles seized by Republic of Colombia acting upon in-
formation furnished by Air Force officer while temporarily attached to
Colombian Air Force for training purposes are payable not to officer but
to U.S. pursuant to principle of law that earnings of employee in excess
of regular compensation gained in course of, or in connection with, his
service belong to employer, and monies should be covered into Treasury.
Bven if U.S. were not entitled to reward, its acceptance by officer is pre-
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cluded, absent congressional consent, by Art. 1, Sec. 9, Cl. 8 of U.8. Con-
stitution, which prohibits acceptance by public officers of presents, Emol-
uments, Office, or Title, “of any kind whatever,” from foreign State, and
reward constitutes “Emolument.” - - 819
BALANCE OF PAYMENTS PROGRAM
(See Funds, balance of payments program)
BIDDERS
Invitation right
Failure to solicit bids
Automated bidders’ list

Where requests for proposals issued under 10 U.8.C. 2304(a) (2) had
been synopsized in Commerce Business Daily and had been solicited from
many sources, securing adequate competition and reasonable prices, fail-
ure to solicit firm on automated bidders list need not be questioned as
par. 2-205.4 of Armed Services Procurement Reg. authorizes contracting
officers to rotate use of long mailing lists to avoid excessive administra-
tive costs when justified by size and transaction, and record evidences
no intent or purpose to exclude bidder_. .. ___ . 07
Qualifications

‘“Actually engaged in business’’ requirement

Mail delivery services

Notwithstanding absence of adequate documentation to support that
corporate bidder awarded three star route contracts was “actually en-
gaged in business within the county in which part of the route lies or in
an adjoining county” as required by 39 U.8.C. 6420, in view of complex
problems encountered in qualifying corporate bidder, contracts may be
completed. Award of one contract was not without foundation as con-
tractor established business that subjected it to State laws and jurisdic-
tion within rule stated in 35 Comp. Gen. 411. However, other contracts
having been awarded on basis of postmaster certification and undocu-
mented evidence, criteria for meeting “actually engaged in business”
requirement should be established, and contracting officers informed per-
sonal certifications do not qualify corporation to bid on star route
contracts ___ 385

Delivery capabilities

Evidence requirements

Assumption in absence of information indicating otherwise, that past
delivery delinquencies of low bidder—small business concern—were
his fault is not adequate basis for concluding that delinguent
deliveries established lack of perseverance or tenacity, and matter of
concern’s responsibility is for further consideration. If it is found upon
review that low bidder on basis of substantial evidence does not possess
necessary tenacity or perseverance to do an acceptable job, additional i
documentation or explanation should be furnished to support conclusion, '
otherwise nonresponsibility determination should be referred on basis
of capacity and credit to Small Business Admin. under Certificate of
Competency procedure. 600
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Financial responsibility
Reconsideration
Although bid protest proceedings should not be permitted to be used to
delay contract awards to gain time for nonresponsible bidder to improve
its position after contracting officer’s determination of nonresponsibility
has been confirmed by Small Business Admin., where low bidder held
financially nonresponsible on basis of preaward survey and SBA’s ad-
verse findings, has concluded negotiations for techmnical data rights and
patent license contract that involves millions of dollars and provides for
immediate substantial advance payment, bidder’s responsibility should
be reconsidered and if necessary, time permitting, reviewed by SBA, be-
cause of mandate in Armed Services Procurement Reg. 1-905.2, that
financial resources should be obtained on as current basis as feasible
with relation to date of contract award ——
Presence where bid acceptance time is limited
Requirement for presence of bidder principals to accept award, sign
contract, execute bonds and agree to furnish performance and payment
bonds within four hours of bid opening under invitation for demolition
work that provides for contract award within four hours of bid opening,
does not mean presence at bid opening, but merely to be present within
four hours of bid opening. Therefore, low bidder who although not pres-
ent at bid opening complied with requirement was entitled to award, for
should he have failed to execute contract or furnish performance and
payment bonds, bid bond would have become operative under “firm-bid
rule” to effect that except for honest mistake, bid is irrevocable for
reasonable time after bid opening
Prior unsatisfactory service
Referral to Small Business Administration
Although low bidder had certified itsclf to be small business concern
qualifying for award under labor surplus area set-aside, upon adminis-
trative determination of nonresponsibility based in part on belief that
bidder’s past unsatisfactory record of performance was due to factor
not included in elements of capacity and credit, referral of matter to
Small Business Administration under small business Certificate of Com-
petency program established under provisions of Small Business Act
is not required
Tenacity and perseverance
Rejection of low bidder based on determination bidder lacked tenacity
and perseverance in obtaining supplies in view of preaward survey show-
ing it had been delinquent 60 percent of time in completing contracts
over 8month period and was delinquent on uncompleted contracts was
proper, notwithstanding delivery of suspengion lugs to Govt. constituted
only minor portion of bidder’s total business. Although delay in perform-
ing one or two previous contracts would not require determination of
unsatisfactory performance within meaning of par. 1-903.1 (iii) of Armed
Services Procurement Reg., when cumulative effect of delinquencies in-
crease burden of Govt. in administering contracts, determination of
prior unsatisfactory performance is reasonable__.
Assumption in absence of information indicating otherwise, that past
delivery delinquencies of low bidder—small business concern—were his
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fault is not adequate basis for concluding that delinquent deliveries
established lack of perseverance or tenacity, and matter of concern’s
responsibility is for further consideration. If it is found upon review
that low bidder on basis of substantial evidence does not possess neces-
sary tenacity or perseverance to do an acceptable job, additional docu-
mentation or explanation should be furnished to support conclusion,
otherwise nonresponsibility determination should be referred on basis
of capacity and credit to Small Business Admin. under Certificate of
Competency procedure - 600

Tenacity and perseverance
Capacity to perform

Finding by contracting officer that small business concern lacks tenacity
and perseverance because insufficiently prepared to accept award relates
to concern’s capacity and cannot support determination of nonresponsi-
bility under par. 1-705.4(a) of Armed Services Procurement Reg., which
defines capacity as ‘“‘the overall ability of a prospective small business
contractor to meet quality, quantity, and time requirements of a pro-
posed contract and includes ability to perform, organization, experience,
technical knowledge, skills, ‘know how,’ technical equipment and facili-
ties or the ability to obtain them,” factors that are covered by Certificate
of Competency procedures. i 600

Determination review

Determination by contracting officer that low bidder, small business
concern, is nonresponsible for lack of tenacity and perseverance within
meaning of par. 1-903.1(iii) of Armed Services Procurement Reg.
(ASPR), which was based on negative preaward survey of prior per-
formance and preparation for award under current solicitation, is for
consideration by U.S. GAO on merits, notwithstanding Small Business
Admin. to whom determination was submitted did not appeal determina-
tion to Head of Procuring Activity within 5 days prescribed in par.
1-705.4 (c) (vi) of ASPR, because although provision was revised to
impose further restrictions and safeguards upon use of “perseverance or
tenacity” exception to Certificate of Competency procedure, existing
bid protest procedures remain unaffected 6800
Responsibility ». bid responsiveness

‘Where provisions of invitation for commercial instrument landing
systems required bidders to submit evidence that identical equipment
component had previously been installed at least at one location and had
achieved level of performance specified are so loosely drawn that it is
difficult to determine whether provisions affect responsibility of bidders
or responsiveness of bids, award made pursuant to sec. 1-2.407-8(b) (3)
of Federal I’rocurement Regs. before resolution of protest will not be
disturbed absent clear and convincing evidence contracting officials’
interpretation that not all components of equipment must be situated and
checked :at single location or their determination that equipment would
meet required performance was in error. 9

To permit low bidder under invitation for steel pipe requirements to
furnish production point and source inspection point information after
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opening of bids did not give bidder “two bites at the apple” as such infor-
mation concerns responsibility of bidder rather than responsiveness
of bid, and information intended for benefit of Govt. and not as bid
condition therefore properly was accepted after bids were opened. Bid-
der unqualifiedly offered to meet all requirements of invitation, and as
nothing on face of bid limited, reduced, or modified obligation to perform
in accordance with terms of invitation, contract award could not legally
be refused by bidder on basis that bid was defective for failure to furnish
required information with bid 553
Noncompliance at time of bid submission with provision of invitation
for steel pipe requirements that stated “when pipe is furnished” from
supplier’s warehouse, whether supplier is manufacturer or jobber, evi-
dence should be shown that pipe was manufactured in accordance with
American Society for Testing Materials requirements, does not affect bid
responsiveness. As no exception was taken to testing standard contractor
is obligated to meet required procedure “when pipe is furnished,” and
failure to do so would be breach of contract rather than evidence of con-
tract invalidity. Even if it were possible to determine in advance that
performance by contractor would be absolutely and unquestionably im-
possible, any rejection of bid for that reason would rest upon determina-
tion of nonresponsibility rather than nonresponsiveness of bid._______ He
‘Whether low bidder offering Japanese steel can meet its delivery obli-
gations under requirements contract for steel pipe is question of respon-
sibility and, therefore, fact that bidder did not furnish firm written
commitment from Japanese manufacturer did not require rejection of bid.
Bidder with full knowledge of circumstances concerning its ability to
meet delivery schedule agreed to be bound by specified delivery schedule,
and Govt. is entitled to rely on this promise 6553
In matters of responsibility, questions concerning qualifications of
prospective contractor are primarily for resolution by administrative
officers concerned, and in absence of showing of bad faith or lack of any
reasonable basis for determination that prospective contractor is respon-
sible, U.8. GAO is not justified in objecting to determination made on
question of bidder responsibility by administrative agency—-__________ 563
BIDS
Acceptance time limitation
Failure to comply

Nonresponsiveness of low bid of Canadian firm offering 60-day bid
acceptance period under invitation specifying period of “at least 90
days” is not overcome by fact that bid submitted to Canadian Commer-
cial Corp. (CCC), quasi-governmental agency that handles bids of Ca-
nadian firms with Dept. of Defense (DOD), was accompanied by CCC
form offering to keep bid firm for additi